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Abstract

Independent directors, as one specific group of directors,
distinguished themselves from general directors with their inherent
characters, especially the feature of * independence ”. The
independence, in the essence, lies in the fact that independent
directors have no direct or indirect interest in the company where are
incumbent.

The regime of independent directors is a substantive legal device
deriving from the legal concept of independent directors and
incorporating legal ingredients from various branches of law.
Specifically, the regime includes a series of laws and regulations
governing the qualification, appointment, dismissal, obligations and
liabilities of independent directors. Needless to say, the purpose of the
regime is to ensure the proper and effective functioning of independent
directors.

The independent directors came into being at the beginning of
20th century when the corporate governance structure in U. S.
transferred from the “shareholders centralism” to the “directors
centralism”. During that period, shareholders played a weakening role
in the corporate business and the phenomenon of insider control went

out of control concomitant with the malfunctioning of the board of
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directors. After World War II, the “managers revolution” boomed in
developed countries with U. S. as the representative. In those
countries, the managers, i. e. the executive directors and senior
officers had such a de facto control over the corporate decision making
that the issue of insider control became increasingly serious. This
factual background expedited the development of the independent
directors regime. By the 1980s the independent directors regime had
became fully developed and started being transplanted around the world
after 1990s. The development of the independent directors regime is a
process of invention and transplant under compulsion and inducement.

Within the board of directors, independent directors have a unique
function of supervision and balance. With their diverse experience and
strategic perceptions, independent directors assist the corporation in
developing a strategy and making a decision. As an innovation, the
independent directors’ regime finds its value in the following aspects:
firstly, it has an effective supervision on the insider control within the
framework of corporate governance; secondly, it upgrades the decision
making capability of the board of directors; thirdly, it promotes the
transparency of operational and fiscal affairs by strengthening the
information disclosure; finally, it repairs the defects of the corporate
governance in both civil law and common law jurisdictions.

The independent directors regime has different functioning
orientation in different corporate governance systems. Unlike civil law
countries, U.S. and U.K. do not have a Board of Supervisors as the
special supervising agency inside their corporations. And the
shareholders are usually isolated from the day-to-day management due
to the highly dispersed shareholding distribution. Under these
circumstances, the function of independent directors is oriented to

supervising executive directors and officers for fear of losing control of
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insider control. By contrast, due to the peculiar issues of highly
concentrated shareholding structure and “one dominant shareholder” in
China, the role of independent directors is oriented to supervising the
insiders controlled by big shareholders in case that the big shareholders
infringe the interest of other shareholders and the corporation itself in
conspiracy with the insiders under their control.

The corporate governance in U.S. and U. K. provides a good
reference to China during our establishing an independent directors
regime. However, China should take into account its own specific
situations when transplanting the independent directors regime,
especially the reconciliation of independent directors and board of
supervisors, which is the key to our success of transplanting the
independent directors regime.

In transplanting the independent directors regime, China should
make scientific design and necessary amendments in accordance with
existing corporate governance mechanism and Chinese legal tradition.
The independent directors system in China will cover the following
aspects; the independent directors’ qualification, appointment and
dismissal, duty and authority, remuneration, obligation and liability,
professional committees and their independence, information

sufficiently safeguarded, liability insurance, etc.

Keyword: independent director law regime
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