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LESSON ONE

Legal System
ey IE S

Background

B M B 46 # (Christopher Columbus) T 1492 F 4T E £ M= Ja, A M AE
Tt XA “FHARE . A, AMMBEEE — K EE E#F (the first English
settlers) T 1607 4£ | 3 % & B ¥ (Virginia) ¥ & ## 27 9 (Jamestown ) . i % B =4
BlEREWRE, FEEHETUAKES R0, BB R 6 3 (the
Petiod of the English Colonies) fu % | & & A & & # (the Period of the United
States). BRZEMNSEHEREXAEDEZ2EANER L HRMREALRY, £
BEEFWEENFEHET ZENEEHELMBR T —LXRATHEEEZFK
B 4% &, A 95 8 B (public prosecution) %

# & B T¥# % % (Common Law Legal System) & K, ﬁ%f?%’l&/ﬁﬁ/\gi
B2 — & 4 8 # (decentralization) 4 JE U s 2 = & DL H 6] 3 (case law) h £
o, FERBEHRMN, BENKF ERF TEF AERFES, T EXBEF
BRI, AEELEREEAATH - RIERPHRER, B, AAR
£ BER“— AR % KA E K" (a country of many governments) ; 7 % B # i #
ERE B —A“FEHHFE R 4" (fragmental no-system)o W, XEAEL AR S
& X% (written law) 3 41 € ¥ (statutory law) , B EH = #ME HEUAREN £
e, BeEZ,“BMIH” (stare decisis) IR EXEAZFEHFREEZNREUZ
— MEIREMTERXENZERNERFEER
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Text R3L

Part One

The United States is at once a very new nation and a very old nation. It is a new
nation compared with many other‘countries, and it is new, too, in the sense that it is
constantly being renewed by the addition of new elements of population and of new
the first

States. But in other senses it is old. It is the oldest of the “new” nations
one to be made out of an Old World colony. It has the oldest written constitution, the
oldest continuous federal system, and the oldest practice of self-government of any
nation. '

One of the most interesting features of America’s youth is that the whole of its
history belongs in the period since the invention of the printing press. The whole of
its history is, therefore, recorded: indeed, it is safe to say that no other major nation
has so comprehensive a record of its history as has the United States, for events such
as those that are lost in the legendary past of Italy or France or England are part of
~ the printed record of the United States. And the American record is not only
comprehensive; it is immense. It embraces not only the record of the colonial era and
of the Nation since 1776, but of the present fifty States as well, and the intricate
network of relationships between States and Nation. Thus, to take a very elementary
example, the reports of the United States Supreme Court fill some 350 volumes, and
the reports of some States are almost equally voluminous: the reader who wants to
trace the history of law in America is confronted with over 5,000 stout volumes of
legal cases.

No one document, no handful of documents, can properly be said to reveal the
character of a people or of their government. But when hundreds and thousands of
documents strike a consistent note, over more than a hundred years, we have a right
to say that is the keynote. When hundreds and thousands of documents address
themselves in the same ways, to the same overarching problems, we have a right to

read from them certain conclusions which we can call national characteristics.
Part Two

The American legal system, like the English, is methodologically mainly a case
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law system. Most fields of private law still consist primarily of case law and the
extensive ‘and steadily growing statutory law continues to be subject to binding
interpretation through case law. Knowledge of the case law method as well as of the
technique of working with case law therefore are of central importance for an
understanding of American law and legal methodology.

The Common Law is historically the common general law —— with supremacy
over local law——which was decreed by the itinerant judges of the English royal
court. The enforcement of a claim presupposed the existence of a special form of
action, a writ, with the result that the original common law represented a system of
“actions” similar to that of classical Roman law. If a writ existed (in 1227) a claim
could be enforced; there was no recourse for a claim without a writ, the claim did not
exist. This system became inflexible when the “Provisions of Oxford” (1258)
prohibited the creation of new writs, except for the flexibility which the “writ upon
the case” allowed and which later led to the development of contract and tort law.

The narrow limits of the forms of action and the limited recourse they provided
led to the development of equity law and equity case law. “Equity”, in its general
meaning of doing “equity”, deciding ex aequo et bono, was first granted by the
King, and later by his Chancellor as “keeper of the King’s conscience”, to afford
relief in hardship cases. In the fifteenth century, however, equity law and equity case
law developed into an independent legal system and judiciary (Court of Chancery)
which competed with the ordinary common law courts. Its rules and maxims became
fixed and, to a degree, inflexible as in any legal system. Special characteristics of
equity law include: relief in the form of specific performance (in contrast to the
common law award of compensatory damages), the injunction (a temporary or final
order to do or not to do a specific act), the development of so-called maxims of equity -
law which permeated the entire legal system and in many cases explain the origin of
modern legal concepts. However, equitébk relief regularly will lie only when the
common law relief is inadequate. For instance, specific performance for the purchase
of real property will be granted because common law damages are deemed to be
inadequate since they cannot compensate the buyer in view of the uniqueness
attributed to real property. S

As the common law, equity law became part of American law either through
judicial acceptance or through express statutory provision. Today, both legal systems

have been merged in many American jurisdictions ( beginning with New York in
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1848), with the result that there is only one form of civil suit in these jurisdictions as
well as in federal practice. Only few States continue to maintain a separate chancery
court. Nevertheless, the reference to the historical development is important because,
on the one hand, it explains the origin and significance of many contemporary legal
concepts (for instance the division of title in the law of property) and, on the other
hand, it is still relevant for the decision of such questions whether, for instance,
there is a right to a trial by jury (only in the case of common law suits, in other cases
only before the judge). In addition, the differentiation will determine whether the
“ordinary” common law relief of damages applies or whether the “extraordinary”
equity remedy of specific performance is available.

“Case law” describes the entire body of judge-made law and today includes
common law and equity precedents. In imprecise and confusing usage the terms
“common law” and “case law” are often used synonymously, with the term “common
law” in this usage connoting judge-made law in general as contrasted with statutory

law. “Case law” always connotes judge-made law, while “common law” in

contrast depending on the meaning. intended describes either the judge-made

law in common law subject matters or, more extensively, all judge-made law.

Notes F¥F

[1)Legal system: BEHFREAERBIER ,
. [2) +-+at once+- [RIHF ;B HL() e 4N : The book is at once interesting and instructive.

PR SR

[3]---and it is new, too, in the sense that it is constantly being renewed by the addition of new
elements of population and of new States. +-+++ E6d, B (GEE)FHA DR METM i A s
B ALEX L EHEHER,

[4]-+-the first one to be made out of an Old World colony. *++=- B—A DB AR5 B 4 R A T
HEER. Old World #5528 W7 KK (New World) F% T 5 7R 2LIRIB AR , LA HOM

[5)America’s youth: 3% EKFH ¥, ZEEEVIN,

[6]---for events such as those that are lost in the legendary past of Italy or France or England are
part of the printed record of the United States. =+« B AZRAEE IR o E e Ed et E
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[7]:+-the intricate network of relationships between States and Nation. +++=+ B M 5B 2 [a)4
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[9)stout volumes: E M B,
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[14]The enforcement of a claim presupposed the existence of a special form of acnon, a writ,
with the result that.the original common law represented a system of “actions” sumlar to that of
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[15]-+-there was no recourse for a claim without a writ, the claim did not exist, -+ B BB
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[17]wr1t upon the case: Zlix/\'{ﬁ ED&%%&W%‘*%%ﬁWAﬁO

[18)ex aequo et bono ; (ﬂTtE)/\:‘fzﬂﬁﬁo .

[19] - -Chancellor as “keeper of the king’s conscience” ,=+*+- fER“EERHA %‘*PA”E‘JX&'E’
CAS AN | D

{20] -:relief in the form of specific performance, *++-+* e BT (BERBT )%‘é:Zﬁﬁfo

[21 ]diyision of title in the law of property: W™= R TA R,

[22])+-while “common Law” in contras“tm—”depending on the meaning intended——describes
either the judge-made law in common law subjeét matters ‘or, more extensiveljf,’ ‘all judge-made law.
"""" T “E il s " AT R UL FT A FE  E i R AR B R ik tETU%EEf‘?EEW?ﬁE?’ﬁ
EEHENEE—BRTHEAENAE.

Exercises %k _J

1. Questions about the text:

@D Why is the United States a very new nation?

@ Why is the United States an old nation as well?

@ The record of American history is more comprehenswe than those of other
major nations in the world, isn’t it?

@ The American record does not include the records of the present fifty states,
does it? F
~ (® What are the reports of the United States Supreme Court‘?

® What are the important factors, according to the writer’s opinion, for
understanding American law and legal methodology? And Why?
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(D When did the English common law system become inflexible?

What are the special characteristics of equity law?

® How did the common law become part of American law?

@@ There is not any’ ‘separate' cha‘ncer‘y, court in the federal jurisdiction in the
United States, is there? '

2. chtatlon

There are many dlfferent legal systems in the world In fact, every nation’s legal
system has its own characteristics. However,. the ‘degree of difference varies, with
some systems bearing ‘more resemblance to. others. As a result, the world can be
divided into several legal families. Without doubt; the Common Law Legal Family
and the Roman Law Legal Family are the most important legal'families_ in the world.
The former is also called the English Law Legal F amily or the:English-American Law
Legal Family, while the latter is also called the C1v11 Law Legal Family or the
Continental Law Legal Family. ‘

3. Dlscussmn

~ (D Topic: What is the best way to study legal Enghsh‘7

@ Questions: .

A. Is legal English a knowledge or a skill?

. B. Which skill among understanding (hstenmg) speaking, reading and wrltmg
is the most important one for studying legal English?

@ Reference arguments:

- Al. Legal English is a knowledge because it includes a lot of special information
and many technical terms, and it needs understanding and comprehension.

A2. Legal English is a skill because it is an ability and a tool of cornmumcat1on,
and it needs training and practice. o ‘

Bl. Understanding is the most ifnportant skill for studying legal English,
because legal English is a knowlédge and understanding (listening) is the basis of
other skills." :

B2. Speaking is the most important skill for studying legal ‘English, because
legal English is a skill and speakirig is the most efficient way to master the skill.

B3. Reading is the most important skill for studying legal English, because the
main purpose of Chinese people in studymg legal Enghsh is to read the legal literature
in English.

B4. Writing is the most important skill for studying legal !English', because it is
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the most difficult one and it is used very often.in legal practice.
@ Instructions: o

A. The students are divided into several groups and each group is assigned an
opinion for the discussion; .

B. The groups discuss the issues separately, and each group elects one speaker
for the discussion; : '

C. The speakers give their arguments.in big session, and then other students

may add arguments, ask questions or give comments.

Supplementary Readmg ’H‘ﬁﬁ%

The federal entity created by the Const1tut10n is by far the dommant feature of
the American governmental system.. But the system itself is in reality a mosaic,
composed of thousands of smaller: units——building. blocks which together make up
the whole. There are 50 state governments plus the government .of the District of
Columbia, and further down the:ladder are still smaller units, governing counties,
cities, towns and wvillages. RTINS L .

This multiplicity of governmentai units is best understood in terms of the
evolution of the United States. The federal system, ‘it has been seen, was-the last
step in the evolutionary process. Prior to its creation,. there were the governments of
the separate cojonies (later states) and prior to those, the governments of counties
and smaller units. One of the first tasks accomplished ‘by the early English settlers
was the creation of governmental units for the tiny settlements they established along
the Atlantic coast. Even before the Pilgrims disembarked from their ship in 1620,
they formulated the Mayflower Compact, the first written American constitution.
And as the new nation pushed westward each frontier outpost created its own
government to manage its affairs. S s

Before independence, each. colony. was governed separately by the Brmsh
Crown. In the early years of the republic, prior to the adoption of the Constitution,
each state was virtually an autonomous unit.. The delegates to:the Constitutional
Convention sought a stronger, more viable federal union, but they were also intent on
safeguarding the rights of the states.: o

In general, matters which lie entirely thhm state borders are the exclusive

concern of state governments. These include internal communications; regulations
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relating to property, industry, business and public utilities; the state criminal code;
and working conditions within the state. Within this context, the federal government
requires that ‘state governments must be republican in form and that they adopt no
laws which contradict or violate the federal Constitution or the laws and treaties of the
United States. . ‘

Orice predominantly rural, the United States is today a highly urbanized
country, and three-quarters of its citizens now live in towns, large cities or their
suburbs. This statistic makes city governments critically important in the over-all
pattern of American government. To a greater extent than on the federal or state
level, the city ministers directly to the needs of the people, providing everything from
police and fire protection to sanitary codes, health regulations, education, public
transportation and housing.

Their huge size makes the business of running America’s large cities enormously
complex. Only seven states of the union;, for example, have populations larger than
that of New York City. It is often said that, next to the Presidency, the most
difficult administrative position in the country is that of Mayor of New York.

The federal, state and city governments by no means cover the whole spectrum
of American governmental units. The U. S. Bureau of the Census has identified no
less than 78, 218 local go-vernmental units in the United States: counties,
municipalities, townships; school districts and special districts.

The county is a subdivision of the state usually—— but not always——
containing two or more townships and several villages. New York City is so large that
it is divided into five separate boroughs, each a county in its own right: The Bronx,
Manhattan, Brooklyn, Queens and Richmond. On thé other hand, Arlington
County, Virginia, just across the Potomac River from Washington; D.C. , is both an
urbanized and suburban area, governed by a unitary county administration.

In most counties, one town or city is designated as the county seat where the
government offices are located and where the board of commissioners or supervisors
meets. In small counties, boards are chosen by the county as a whole; in the larger
ones, supervisors represent separate -districts or townships. The board levies taxes,
borrows and appropriates money, fixes the salaries of county employees, supervises
election, builds and maintains highways and bridges, and administers national, state
and county welfare programs.



