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Preface

I expect that most readers of this book will be first-year law stu-
dents who will use it as a resource to assist in learning and under-
standing the law of contracts—to prepare for class, to unravel and
supplement class materials and discussion,and to review and pre-
pare for exams. In deciding on the scope, depth, and approach of
the book’s coverage, [ have aimed at their needs. My focus has
been on what is likely to be most appropriate and helpful to a per-
son who approaches contract law as a novice and is trying to as-
similate and understand not only the details, but also the larger is-
sues of this complex subect.

In revising this book for its second edition, I have renewed
my efforts to provide an accessible and helpful treatment of the
law of contracts. I have not changed the focus or approach of the
first edition, nor the extent or nature of its coverage. Instead, I
have concentrated on matters of detail,altering text and diagrams
only to the extent necessary to add clarity,adding fresh examples
and explanations, and changing or removing those original exam-
ples and explanations that called for refinement.

The Style, Approach, and Purpose of
this Book

Like many other law school courses, contract law is typically
taught by means of discussing and debating cases and other mate-
rials that have been assigned for reading in advance of the class
session. A terrible flood of information is unleashed by this pro-
cess,and few students can assimilate and appreciate it all by sim-
ply studying the casebook and listening in class. Supplementary
reading is indispensable to understanding and digesting what is
covered in class. To be most useful, such a supplementary text
should be written with an awareness of the coverage, depth, and
scope of most contracts courses, and with a sense of what students
are likely to need by way of additional reading. In writing this
book, I have tried to keep that goal in mind. Relying on my own
experience as a teacher of contract law, and on the content of
casebooks, I have tried to maintain the discussion in this book at
the level that may be expected in a typical contracts class.

To achieve this purpose, it is not enough to outline legal rules
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The Use

or to state doctrine. Although it is surely one of the aims of a con-
tracts class to teach the current rules of law governing contracts,
a knowledge of current legal rules is only one of the components
of an adequate understanding of contract law. Students are also
expected to learn the derivation and development of the rules,
their historical and contemporary rationale, the public policies that
they are meant to serve, and the way in which they coalesce to
form a coherent body of law. Because neither rules nor their un-
derlying policies are static,and are often unsettled and the subject
of controversy,students must also be exposed to the uncertainties
of the law and must learn to develop the ability to evaluate criti-
cally and to form judgments. In addition, like so many other cours-
es in law school, a contracts course serves the goal of exposing
students to broader issues of legal process, legal analysis, dispute
resolution, and lawyering skills such as drafting, advising, and e-
valuating the strength of a case. This book attempts to encompass
this range of learning.

Although this book contains much textual discussion of the
rules and policies of contract law and of the themes mentioned
above, it is not a traditional treatise. Its purpose is not to provide
a highly detailed and comprehensive exposition of the law of con-
tracts, with exhaustive citation of authority. Its principal aim is
the clear and accessible explanation of the fundamentals of the
law, with a particular concentration on what information is likely
to be helpful for a student who approaches the subject for the first
time. For this reason, it tries to articulate assumptions and to ex-
press doctrine and policy accurately, while avoiding finicky dis-
tinctions and qualifications that are more likely to confuse than to
elucidate. This path sometimes presents the danger of oversimpli-
fication,but that seems to be a worthwhile sacrifice to gain the
advantage of clarity and a focus on the larger issues.

As part of the effort to clarify legal principles and the rela-
tionships between contracting parties, I have used diagrams ex-
tensively. I believe that visual representations can be a great help
in clarigying and reinforcing verbal exposition.

of Examples and Explanations

il

It is difficult to learn the law by studying abstract principle. Con-
crete examples are needed to place doctrine in context and to
show how it operates to affect behavior and to resolve disputes.
Examples are therefore used extensively in the text itself to illus-
trate concepts under discussion. In addition, a distinctive feature
of this book is the use of “examples and explanations,” which take
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up a substantial part of each chapter. Their purpose is not only to
provide further illustration and wider discussion of the subject
matter of the text,but also to give students a means of self-test-
ing on the topics covered. The “examples” pose questions based
on hypothetical facts, and the “explanations” analyze and offer a
resolution of the problems. As a general rule, the “examples and
explanations” do more than simply provide a means of reviewing
what has been stated in the text. To resolve them adequately,one
must use reasoned argument and must thoughtfully apply the
principles set out in the text. You will therefore benefit the most
from them if you do not merely read through them, but rather
take the time to fromulate your own answer to an “example” be-
for reading its “explanation.” This will allow you to test your
knowledge and understanding of the material, to practice identify-
ing issues, and to develop skills in composing and organizing an-
swers to the kind of questions commonly found in exams.

The Organization of this Book in Rela-
tion to your Contracts Course

There are a number of different ways to organize a contracts
course,and the casebooks reflect quite a diverse approach to the
sequence in which material may be covered in class. It is therefore
quite possible that your contracts course will not follow the same
sequence as the chapters in this book. (For example,some courses
begin with remedies for breach of contract, which is not covered
here until Chapter 18, and some begin with consideration doc-
trine, which is not reached until Chapter 7. ) This book has been
written with an eye on the divergent ways in which the topics of
contract law are presented in class, so a student should have no
trouble reading chapters out of order. To use this book in the
same sequence as your contracts coruse,simply refer to the table
of contents or index to find the part of the book that deals with
the subject under discussion in class. Cross-references are includ-
ed in each chapter to help give you an idea of where to find allied
topics or further reference to the subject under discussion.

A Recommendation About Chapters 1
Through 3 and the Glossary

Irrespective of the organization of your class, I do recommend,

11
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however, that you read Chapters 1,2,and 3 as soon as possible.
These short chapters are intended as an introduction to some of
the root principles of contract law and legal analysis. They contain
basic information and guidance on core concepts, terminology,and
case analysis that may not be articulated fully or at all in your
class materials or discussion. A little time spent in working
through these chapters at the beginning of the semester may save
you needless puzzlement and confusion. Also, you should refer to
the glossary at the end of the book for short definitions of terms
that may be unfamiliar to you.

The Use and Citation of Authority in
this Book

iv

To make this book as readable and accessible as possible, I have
kept citation of authority to a minimum. You will find none of the
detailed footnotes and citations that you would expect in a treatise
or law review article. However, some sources of authority are
such an integral part of the process of learning contract law that
to omit them would impede understanding. These sources are re-
ferred to constantly throughout the book. They are:

1. The RESTATEMENT (SECOND) OF VONTRACTS(referred
to in the book in abbreviated form as Restatement Sec-
ond), a compendious and highly influential formulation
of the rules of contract law.

2. Article 2 of the Uniform Commercial Code (UCC), a

statute governing contracts for the sale of goods.

3. Court opinions, a vital source of law in our system. Al-
though a case (or string of cases) could be cited for
(and often against) almost every proposition in this
book, I have been very selective in using caselaw. In the
text itself, I refer only to a handful of cases that have
achieved monumental status in the law of contracts. I
cite and discuss cases regularly but selectively in the
“explanations. ” These cases are not used simply to sup-
port conclusions, but have been chosen either because
they are good illustrations of the issue under discussion
or because they provide an interesting contrast to the
facts of the problem. Because I feel that it is helpful for
students to be familiar with at least some of the cases
used in the “explanations,” I have preferred cases that
are included in casebooks, and especially those that are
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important or popular enough to be found in several case-
books. You should therefore not be surprised to find that
you have studied a number of the cases discussed in this
book.

Brian A. Blum
December 2002



Acknowledgments

I have many people to thank at the Northwestern School of Law,
Lewis and Clark College: Dean Jim Huffman provided encourage-
ment for this project as well as financial support by means of
grants from the Law School’s summer research program. My col-
leagues, who teach Contracts, Amy Bushaw, Beth Enos, Doug
Newell,and Janet Steverson have supported and encouraged me in
many ways, including commentary and suggestions relating to
both editions of this hook. I received research assistance for the
first edition from Glenn Perlow and Jason Carr,and for the second
from Christine Tracey and Adam Belzberg.

I am grateful for the guidance and the fine preparatory and
editorial work provided by many people at Aspen Publishers,
Inc. —Carol McGeehan, Betsy Kenny, Jessica Barmack, and
Terese Palumbo for the first edition and Melody Davies, Anne
Brunell, Kathy Porzio,and Carrie Obry for the second.



FE

g
%—E “AHHE(JW'E&AH*gm*ﬁEﬁ .................................... (1)
§1.1 %ﬁ .............................................................................. (1)
§1.2 “éﬁ”%%@ﬁ)‘( ............................................................ (2)
§1.2.1 D;Lﬂ/i:ﬁﬁﬂ}wx ...................................................... (3)
§1.2.2 ﬁ/\_i%ﬁ/\u_tﬁm%% ....................................... (4)
§1.2.3 x%;@% ............................................................... (4)
§1.2.4 ftl% ..................................................................... (5)
§1.2.5 gi@ liE’]ﬁ?i&ﬁﬁvA ................................................... (8)
§1.3 AFE—RBEALZHOEBEB L LNGR o (10)
§1.4 éﬁ%mﬁ%*ﬂﬁﬂg ...................................................... (11)
§141 AHEE ............................................................ (11)
§1.4.2 AENEBEERM—— UBTUETF" oo (12)
-§1.4.3 ?ﬁiﬁﬂf“iﬁﬁ’] Erc .......................................... (13)
§1.4.4 i%/&m*uﬁsggmﬁ#}h ....................................... (14)
§1.4.5 /AS‘Z .................................................................. (14)
§1.4.6 SEIEMRFRINEE -ceverrrererne, (15)
%:ﬁ %ﬁ]l &&Eﬂyyjm,ﬁﬁﬁ &Efﬂf?fff ................................. (19)
§2.1 m .......................................................................... (19)
§2.2 &%EWEE%A[—J% ................................................... (20)
§2.3 HEAREERILGICATELE oo (21)
§2.3.1 ﬁﬁ_é[;]/f ......................................................... (21)
§2.3.2 ‘éi’rt‘%lﬂ/i ......................................................... (22)
§2.4 sléz@% E’UW@ ............................................................ (23)
§2.4.1 jtléf‘i E’J 'Epr Ii—%#ﬁ*a’]ﬁﬁiéﬁs% --------- (23)

§2.4.2

%‘JE/*E' ............................................................... (24)
§2.4.3 "R R ENTRINI R ETTE e (25)
§2.5 {2%@'4:%6@[%'} ................................................... (25)
§2.6 IﬁgAmm}”é\: ............................................................ (27)
§2.7 (é}ﬁﬂﬁd}ﬁ) ............................................................... (28)
§2.7.1 {ERG—ASUEERM(G—RESFMIE oo (28)
§2.7.2 (B—BEB)E2BABREITR -verrrmrrerernreennnnns (30)
§2.7.3 (F—HEM)E 2 BHEKYZRARRAHEW (31)
§2.8 <%_&Amé§iﬁ>fﬁ‘-/éx? .......................................... (31)

E=F RGIEMESEIRBISTET «ooooorvmrrrreeeaariirrreeee e nnieneeeeeeas (35)



