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INTRODUCTION TO THE
COMPARATIVE STUDY
OF LAW

§ 1. What is “Comparative Law’’?

When the first learned societies dealing with
cross-national legal comparisons were established in
France, Germany, and England in the late nine-
teenth century, their founders took for granted that
comparative methods would advance the under-
standing of a broad range of legal issues. In that
expectation, legal scholars were in accord with the
best of their counterparts in other disciplines. Emile
Durkheim had gone so far as to claim that, ‘“Com-
parative sociology is not a particular branch of
sociology; it is sociology itself.” The great legal
historian F.W. Maitland had insisted that, ‘““The
English lawyer who knew nothing and cared noth-
ing for any system but his own, hardly came in
sight of the idea of legal history.”

The question arises, however: Why, if the benefits
of comparative studies are so substantial and obvi-
ous, did comparative law remain a relative backwa-
ter in twentieth century American legal education?
No doubt there are several reasons, not least of
which is the increasing burden of keeping up with
developments in our own legal system, the most
complex the world has ever known. To achieve even

1



2 INTRODUCTION §1

minimal competence in ancther country’s legal sys-
tem requires a major expenditure of time and effort,
including, in many cases, learning another lan-
guage. The main reason is probably that Americans
have long tended to assume that they could get
along quite well without casting their gaze beyond
national borders. Like Roman jurists of old, many
U.S. lawyers were convinced of the self-sufficiency
of their legal and political arrangements.

In recent years, however, that insular posture has
become untenable. With unprecedented global inter-
dependence, and with commerce and instant com-
munication linking all regions of the earth, nearly
every legal field has acquired an international di-
mension. We live in a world where national bound-
aries are of diminishing significance in relation to
technology, finance, trade, ecology, information,
consumerism, entertainment, the arts, and ideas of
universal human rights. Legal education, according-
ly, has had to adjust to demands for the skills
required by lawyers in the ‘“global village” or
“McWorld.” As the twenty-first century dawns, in-
ternational legal studies are burgeoning to a degree
that early comparatists could scarcely have imag-
ined. Yet, as Basil Markesinis has written, compara-
tive law is “‘still searching for an audience even
where it has found a place of sorts in the university
curriculum.”

In the years to come, it is likely that comparative
law will find many different sorts of audiences as it
takes its rightful place among the methods required
for the effective study and practice of law. Certain
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fields have always had a comparative dimension:
conflict of laws, inter national business law, public
international law, and area studies where the object
is to become familiar with a particular foreign legal
system. In those fields, cross-national studies are
now assuming greater importance than ever. Con-
tracts and commercial law teachers are having to
spend an increasingly large proportion of course
time on the international aspects of their subjects if
they wish to keep pace with developments in the
practice. Increasingly, law professors in many other
fields are moving in the direction counselled by
Roscoe Pound in the 1930s—exploring the ap-
proaches of other legal systems to the issues that
arise “in the course of teaching the law of the
land.” The increasing importance of supranational
law will present new challenges for comparatists as
the roles of nation states and national law undergo
transformation.

§ 2. Aims and Uses of Comparative Law

It is fair to say that comparative law, as befits a
developing field, is experiencing something of an
identity crisis. The existence of lively debate con-
cerning aims and methods, however, has not hin-
dered comparatists from happily pursuing cross-
national studies in a variety of ways and for a wide
range of purposes. Nor has it prevented those stud-
ies from yielding important contributions to the
understanding, practice, and reform of contempo-
rary law. In all likelihood, the diversity of aims and
methods among comparatists promotes the vitality



