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Preface

The prosperity of an industrial society depends on the health of the businesses
operating in it, and the long term health of a business depends on the success
of the deals and transactions which it enters into. The law of contract is the
law of deals and transactions, and is the legal framework within which all
business activity is conducted. For someone involved in business, in whatever
capacity, an understanding of the principles of contract law is not a luxury
but a necessity.

When we began our careers we knew a lot of law but very little about

business, and we somewhat naively assumed that businessmen did understand
at least the basic principles of contract law. Each of us was quickly disabused
of that assumption.
Within a month of starting work as an in—house lawyer at a chemical
company, Chris Thorpe met a commercial manager who thought that a
contract was a formal agreement signed by both parties, and that in the
absence of a signed document no contract could exist. For someone in his
position that was a serious misapprehension, as he was in constant danger of
committing his company to less formal contracts without realising that he
was doing so.

Equally dangerous and mistaken was the proposition put to John Bailey by
a director with whom he was working on the proposed sale of a subsidiary
shortly after he began his career as a commercial solicitor; that by signing a
sufficiently vague letter of intent with the purchaser, they could commit the
purchaser to the transaction while the vendor itself remained free to change
its mind if it wished.

To give one final example of a cardinal error, many businessmen routinely
sign and return documents such as sales invoices or purchase orders which
incorporate the other party’s standard terms and conditions, usually without
so much as a glance at the small print.

It is wrong to criticise someone’s ignorance if he has no means available
to enlighten it. The principles set out in this book are the stock—in—trade of
the commercial lawyer, but the businessman has only two possible means of
access to them. The first is to hire a commercial lawyer to advise him. While
this makes sense where the business is contemplating a major transaction
such as an acquisition, the lawyer’s fees (currently around £250 to £ 350
per hour with a solicitor from a major London firm) make it uneconomic to
engage him on the more routine trading transactions which represent the
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bread and butter of the business. With transactions of this type the businessman
is generally left to his own devices. The only remaining possibility open to
him is to read one of the contract law textbooks which the lawyers
themselves use.

The lawyers’ bible so far as contracts are concerned is Chitty on Contracts,
first published in 1826. The current 27th edition (1994) published by Sweet
& Maxwell consists of two volumes totalling 2,945 pages. Law students are
generally introduced to the subject by means of either the Law of Contract
by Cheshire, Fifoot and Furmston (12th edition 1991, 674 pages) or the Law
of Contract by Treitel (9th edition 1991, 973 pages).

The problem with these textbooks lies not so much with their length as
with their purpose and method. These are law books, written by lawyers for
legal practitioners and students, and as such they conform to the convention
for such books that every proposition must be supported by reference to
authority. While this approach makes them excellent reference books for the
lawyer wanting to check a particular point of law, it makes it very hard for
someone coming new to the subject to see the wood for the trees. Perversely,
you need to know the subject before these books can be of use to you. We
know a number of businessmen who have acquired one of these textbooks,
usually for the purposes of an MBA, but we have never met one who
claimed to have read it.

This book has two main purposes. The first is to set out in an accessible
way the principles of contract law applicable in England and Wales, assuming
no prior knowledge of the subject. The second is to explain the practical
significance of these principles for the businessman.

This is not a law book in any conventional sense, still less an academic
treatise. What is of interest to us are those areas where practical problems
arise, and in those areas the aim is not only to identify the precise nature of
the problem, but also to examine the possible solutions to it. Our experience
is that the same contractual issues recur time and again, and our hope is that
having read this book you will not only recognise those issues as they arise,
but also know what to do about them.

Both of the authors are practising lawyers. Chris Thorpe has his own
practice, specialising in oil and gas, although increasingly he is involved in
negotiating rather than traditional legal work. John Bailey is in private
practice and specialises in commercial and corporate law. They therefore see
different aspects of business, although their separate careers have led them to
a consistent view of business and of the legal topics which are important in
business. That is the view set out in this book.

We have tried to write in a conversational style, where possible using real
examples to illustrate the principles discussed, or failing that using imaginary
examples expressed in terms of ‘I’ and ‘you’. This we believe is the most
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direct and personal style of writing, and it is the natural way of explaining
something to someone in person. The opinions expressed are however the
opinions of us both, and the experiences recounted happened to one or other
of us. The law stated is intended to be accurate as at 22 April 1996.

Under the Interpretation Acts 1889 and 1978, any reference in an Act of
Parliament to the male gender includes the female, and vice versa, unless the
context requires otherwise. Substantial written contracts usually have a
section on interpretation which includes the same principle. In this work we
too will use this principle of interpretation in order to avoid the clumsy and
distracting use of ‘he/she’.

Above all we have tried to keep the treatment of the subject simple and
clear. This is due partly to our own conviction that if something is worth
saying it is worth saying simply, but partly also to our perception that, for
those who are most likely to benefit from this work, time is both valuable
and short.
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