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Abstract

This article contains six chapters. Chapter 1 and chapter 2 elabo-
rate the two legislative modes about property publication. Chapter 3
and chapter 4 elaborate the means of property publication. Chapter 5
and chapter 6 elaborate the validity of property publication.

Chapter 1 discusses the two legislative modes of property publica-
tion-the defensible. mode of publication and the creation mode of publi-
cation. This chapter describes the antagonism between the two modes
by comparing the difference in systems of transference and property
publication among France, Japan, Germany, Austria and Swiss.
However, the theoretic significance of the antagonism is beyond its
practical significance. The defensible mode of publication and the cre-
ation mode of publication are blending continuously. On one hand, on
the legislation of the defensible mode of publication, the ownership
does not transfer with the agreement on the declaration of will when
the genus, future, good or other’s goods are sold. The legislation also
permits the parties making special agreement on the transference time
if the ownership of personal property to exclude the application of the
rules about autonomy of the will; on the other hand, the creation mode
of property publication is softening as the form of requirements of the
transference of property, especially the transference of personal proper-

ty. Because the concepts of indirect possession and notional delivery are
8
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introduced into the theory, the form is not the form again. Its validity
of law has no difference with that of the defensible mode of publica-
tion. Even though, we can’t overlook the difference between the two
legislative policies. The defensible mode of publication is helpful to the
convenience in transaction, respecting the freedom in transaction of the
parties in maximum scope. But it has much obstructionism in the logic
system and can’ t coordinate with relative legal systems, also involving
in passive position in application of law. The creation mode of publica-
tion complies with the ideal of the security in transaction and coordi-
nates with relative legal systems. Moreover, the creation mode of pub-
lication gives the methods of publication formation validity of property
transference. Opposite to the defensible effect of the defensible mode of
publication, it also delegates more sufficient inspiration of publication
to the parties especially the passive party. The creation mode of publi-
cation provides not only such passive protection as no publication, no
transaction of property for the third party in transaction, but also such
positive protection as if there is publication, believe it for the third par-
ty in the case of wrong publication. So the creation mode of publication
has more integrated effect of publication than the defensible mode of
publication has. According to the history of property publication, the
creation mode of publication is a system to overcome the shortcomings
of the defensible mode of publication. It itself has superiority. If we
select the creation mode of publication in legislative policy, we can’t
overlook its shortcomings of such as no rapidity, convenience and free-
dom in transaction. So we should develop the advantages of the defen-
sible mode of publication in designing concrete system to better the cre-
ation mode of publication. So we can choose these plans: (a) insisting
on the creation mode of publication in the publication of property trans-
ference, but adopting the defensible mode of publication in specific
9



B TR AR BRI PR

transference of property; and (b) In the transference of personal prop-
erty, putting the publication of property transference as suggestive
rules, permitting the parties excluding its application by will declara-
tion.

Chapter 2 elaborates the relation between the publication of prop-
erty and the juristic act of real right. The juristic act of real right is a
juristic act mixed together by declaration will of the transference and
the means of publication. It has apparent character of duality. It is
declaration of the will of transference in subjective angle and the means
of publication in objective angle. Both declaration of the will and publi-
cation are the creation requirements of the juristic act of real right.
The whole theory of the juristic act of real right consists of the concept
of the juristic act of real right, independence of the juristic act of real
right and abstraction of the juristic act of real right. Any claim depart-
ing the relation of the three parts violates the origin of the theory of the
Juristic act of real right. The evaluation about the theory should devel-
op with fact, value and constitution of institution. In fact, as means of
property publication, delivery and registration are neutral juristic acts
and have no content of declaration of the will of transference. Even
they have some meaning on the creation of the methods of publication,
they can’t be real acts by avoiding the sense of credit. There is almost
no case as valid the juristic act of real right. As a juristic act, the juris-
tic act of real right must be bounded by the valid rules of juristic act.
The juristic act of real right and act of credit are invalid by no reason of
joint flaws. The claim of relativity of abstraction isn’ t amendment to
the theory of the juristic act of real right in nature, but the total nega-
tion of the theory. It acts as a gravedigger. That the theory of the ju-
ristic act of real right can realize the transaction of distinctness is an il-
lusion. The fact is that the transaction life can’t breathe for the inter-

10
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posal of the theory. The function of proving transaction of convenience
is also bases on the impractical criticism to the essential examination
pattern of registration and the crazy thirst for freedom in transaction.
That the essential examination to the whole course of property trans-
ference makes transaction of freedom involved in legal field of vision
and makes the act of transaction tally with essential means of valid re-
quirements of juristic act. We can’t totally negate the protective func-
tion of security in transaction in the theory, but it also protects the
third party with ill will. Thus it is beyond the reasonable limit about
the security in transaction. However, without the transference, the
security in transaction can’ t get protection from the theory. So the so-
called security in transaction is insufficient. The theory not‘only can’t
or can’t wholly realize its function that it is longing for, but also has
no transaction of justice as it stipulates that the claim of ownership of
the seller should turn into the claim of ill-gotten gains when the trans-
action is invalid. For yeas, the theorists who support the theory prove
that this theory doesn’t violate the requirements of transaction of jus-
tice in the method of weighing up the benefits, but enlarge the scope of
it improperly, so the conclusion is untenable. On the constitution of
institution, there is no positive connection between this theory and sys-
tem of civil legal act, general principles of civil law, disposal without
authority, bona fide acquisition, ill-gotten gains, retention of owner-
ship and establishment over the property of another, the theory is not a
logical law of nature. The aforesaid systems can also be designed per-
fectly and operated harmoniously without the theory of the juristic act
of real right. On the relation between the theory and property publica-
tion, the means of property publication are creation requirements of the
juristic act of real right. If we admit the theory, the publication of
property transference becomes the publication of the juristic act of real
11
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right. But there is not any inner positive connective between property
publication and this theory. In effect, whether we admit the juristic
act of real right or not, there is no influence on the property publica-
tion and the transference or creation of property. Under autonomy of
will, property publication separates from the transference or creation of
property. Under formalism, they blend. But under formalism of prop-
erty and formalism of credit, the course of blending has difference. To
formalism of property, they blend completely. The act of property
transference becomes valid for publication, which is the validity of
property transference in the juristic act of real right. The publication is
the sufficient condition to property transference. Once the act of cause
is invalid, the claim of ill-gotten gains will emerge. To formalism of
credit, property publication is only the essential requirement to proper-
ty transference, and needs to be connected with the act of cause, thus
can produce the validity of transference. However, no matter the
means are sufficient requirements or essential requirements to property
transference, they are valid requirements to property transference.
Though the juristic act of real right isn’ t the theoretic foundation of
real right and the theory exists many shortcomings, we can constitute
the whole scientific system of property publication ignoring the theory.
In fact, the prevailing civil legislation and the relative civil legislation
are indeed inclined to such selection.

Chapter 3 elaborates the means of the publication of real property ;
registration. Registration records the acquisition, bereavement and
transaction of real property.in legal procedure on special registry of one
country. Although registration makes known the country’ s macro-
scopic regulation and supervision on the transaction of real property, it
is a private law system in the nature. The current registration system

in China is between Torrens system of registration and title registration
12
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system. On one hand, registration is the valid essential of real property
transferences; on the other hand, certificate system of registration for
real property is in practice in China. When improving the registration
for real property in future, China needs not copy some mode of regis-
tration for real property completely. China should draw lessons and
suck up the useful components from different modes according to her
own conditions. Therefore, the construction of the registration system
for real property in China should base on the following basis: (a) Per-
severe in that registration is requirement of the transference of real
right in order to in accordance with the choice of creation mode about
the transference of property; (b) maintain certificate system of regis-
tration so as to amplify the publication effect of registration for real
property and make transaction of real property convenient; (¢) chose
property regimentation doctrine in the regimentation of registry estab-
lishment so as to make known clearly all right relationships on the
identical real property; (d) regulate the capability for registration. Le-
gal real property possesses the capability for registration in principle.
Moreover rights that relate to third party’s benefit possess the capabili-
ty for registration so well as rights defensible people; (e) special ad-
ministration agency conducts the real property registration routine;
(f) establish registration claim right and remedy for it; and (g) regis-
tration is definitely entitled with the indication validity. Moreover, in
order to improve related systems such as essence examination of appli-
cation for registration, punishment rules for unreal application and reg-
istration and the state liability to pay compensation, etc. in order to
ensure that indication validity of registration won’t hurt the right of
real right owner severely. System on the registration forms in China
isn’t integrated. There is few legislation of preliminary registration.
Future registration system ought to clearly and definitely regulates gra-
13



W R TAI AR KD PR

dation registration, pronouncing registration, dissension registration
and registration of advanced notice, as well as regulates their legal ef-
fect; particularly clearly and definitely regulates the scope of applica-
tion, happening and validity of registration of advanced notice.
Chapter 4 exams the means of publication of personal property:
possession (delivery) The means of publication of personal property is
possession when discussed from static angle, while in dynamic angle it
is delivery. Possession is not a right in law. Possession is just a fact
having certain legal meaning and secured by law. The requirements of
possession include objective possession and subjective abstract holding
idea but this idea need not be concretized to a degree that possession is
for a certain property. On the definition of possession continuously fad-
ing criteria is being applied. From holding in fact to controlling in cer-
tain scope of time and space and to controlling through certain legal re-
lationship, possession is hence divided into direct possession and indi-
rect possession. According with this, delivery is divided into subsistent
delivery and notional possession. Either indirect possession or notional
delivery lacks of objective substance forms and hasn’ t the validity of
property publication. Particularly under the condition of notional deliv-
ery such as notional possession transform, the transference of property
is caused by consent of the parties. This not only excludes the transfer-
ence of property out of publication but also makes no difference be-
tween the creation mode of publication and the defensible mode of pub-
lication, as well as makes the effect of the creation mode of publication
not good as the defensible mode of publication. In fact, the vague con-
cepts of indirect possession and notional delivery are created to palliate
the bluntness of the creation mode of publication. Those concepts in-
terpret the forms required by the creation mode of publication so limit-
lessly and widely that they destroy the forms by themselves and make
14



