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Abstract

Since 1949 the construction of legal system of new China went into a
new age, at the same time, the legal system in China faced with all
kinds of difficulties, it is a hard and devious course.This book is a sys-

tematic retrospection and reflection on this course in the past fifty years.

The new China’s construction of legal system began with abolish-
ment of The Six Law, ‘ Retrospection and Reflection on the Abolishment of
The Six Law’ indicates the movement of abolishing The Six Law has its
necessity and justifiability from the point of public law, but absolutely
abolishing the civil law is not rightly. Following with this debatable
movement of abolishing the old law, from 1952 to 1953 the new China
launched the judicial reform. ‘The Judicial Reform from 1952 to 1953’ ,
explores the three characters of the judiciary in the new China, i. e.
the coincidence of politics and law, nonprofessionalization and mass
route. On the one hand, these characters play an important role in the
construction of legal system, on the other hand, they lead to many prob-
lems. The most spectacular event in the law history of new China is the
legislation of Constitution in 1954, it concentratedly embraced the legal
idea of modem society, that is, rule of law. But to our regret, there is
a so great gap between the text of constitution and cruel reality. This is
the topic of ‘Between the Text and the Reality: Retrospection and Re-
flection on the Constitution of 1954’ . The exploration on this question
means the idea of rule of law’s establishment is so essential, therefore,
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the three discussions on the question of rule of law and rule of man is the
most important event in the course of the construction of legal system,
‘The discussion on the Relationship between rule of law and rule of man’

reckons on this question in details.

These four articles mentioned above, review and reflect on the con-
struction of China’s legal system from the point of macro, and the other two
articles, ‘Legal Studies on Hufeng Grouping Case’ ,and ‘Retrospection and
Reflection of Zhang-Zhi-Xin Case’ ,analyze the problems in the course con-
struction of legal system by the separate case, the lessens of these cases

teach us a lot.

Good law is the base of rule of law. China’s legal systems are
changed with the variety of the idea of law. ‘From Rule by Criminal Law
to Rule by Criminal Law on the principle of Rule of Law—— China’s
Criminal Law from 1949’ , ‘Retrospection and Reflection on “strike-
hard” Campaign in 1983’ , Retrospection and Reflection on Civil Law of
PRC, ‘Compare and Reflection on Three Family Laws of PRC’,
‘Retrospection and Reflection on Some Debates of Economic Law of
PRC’ and ‘ Retrospection and Reflection on Litigation Law of PRC’,
these six articles respectively explore the criminal law, civil law, eco-

nomic law and procedure law.




e ———————— e et ol i e L

H x

B BT e (1)
:E ER «*iﬁé:ﬁ)} H‘]@ﬁ'—iﬁ% ..................... (19)
— ((f\‘%é:in;>> 1) R T R PO P PP PP PP PP PIPERPIP (20)
(=) FRBHE: RE2H) BRKERE e (21)

(Z) BRBFRIEE: (REkaH) A
Gl o F TR (23)

(Z) BREFHG: (RiEed) AER
EUW%{&(J&#"%}E& ................................. (26)
TGS BB e (28)
(=) BB (REAHE) HHEWER oo (28)

(Z) Bt (REeH) WFHE: “HEX
Fo DB BEFR eeeeereerreeeenneeenn, (30)
(Z) (REAB) WER oovereremeemernn (31)
(W) KB GNEAR) R EAEM oo (35)
=R ORBEAEY BUHEE] oo (36)
P, BRI (RIESH) BTt RAE o (43)
%’Eﬁ %iﬁ_ﬁk;‘é;‘égm*-ﬁ'fﬁ .............................. (52)

—. ®EK: WEENERRBTHFHT (1949—

1957 @ﬁﬁfﬁ‘—) ................................................ (52)

(=) FEHEAXTEEG AR A ELR
;ﬂug\ ...................................................... (53)

) EEREF RS GAK MR oo (60)

(=
(Z) BitEpR AN F Z R EAN



- - . e R e e

2 FrERRRENEES RSB
‘H&;ﬁ\ ...................................................... (66)
L RE: RS AERRWESESE (1979—
19965?) ........ et e et e e —aaan (68)
(-) Iﬂﬁbﬁﬁﬂ ............................................. (68)
() TN coeeeerrmrmnmeee e (71)
(Z) BBUWEE roerreererermee e (74)
(1) E’&#ﬂﬁ% ............................................. (75)
=\ RN MR E DT S5 B HE
(1997_ ) ................................................... (76)
(=) HEH creeerereeerir (76)
(;) ﬁ—% ...................................................... (77)
(_:;) E\E ....................................................... (82)
FEHE EXXSHRXZE: XF “HEOEEE B
@m_l__—l&% ................................................ (87)
— “ﬂuﬂ%ﬁ%” %}Eﬁ%}iﬁ ................................. (88)
(—) “AWEEER" WEL: RELE. KT
DB FERBE (88)
(Z) “RWEER WER. BR&F 2, 4l&
%%’ g%ﬁ,/l\&jé#;{f;@ ........................ (92)
L C“HPERE” BB SRR e eeereereeenennens (95)
(=) “BEEER WHE: XAFALZH
Q{J%’f% ................................................... (95)
(Z) “EHEEE" ®E®: KRB
FEGE AR, wevvererernreonranraneeitattiteiititiiiinaians (101)
= CHNEE” M REX R EARER e (106)
%iﬁ 1952—1953 $ﬁ;‘£u§i§_ﬂl ........................... (110)
—_ Bj‘i;’gﬁ- ...................................................... (110)



] =3 3

(—) f%ﬁ%lﬂﬂ.%/\ﬁ ....................................... (113)

(:) ﬁ/%”ﬂ/f:%w*é .......................................... (115)

(Z) YEIHF EER oevreerrrmmirmi (116)

(W) BRBEBEHL T -ooerrrreremrrireenennce. (117)

=. miﬂtﬁz ...................................................... (118)

0. fgjgﬂzm ...................................................... (121)

BAE EFHRERROERIRIT oo (125)

L KM ERIARHL? coeererererereini, (125)

= B EHIRE R LA SR G oo emeerereeernannnne (128)

(=) SRR cevrmeerore e (128)

(_:) FALE T FE coverrrrermnennse i (136)

(=) &ﬁﬁ%ﬁﬂ ............................................. (149)

(m) ﬁ(ﬁ ...................................................... (159)

= TR R L ATRREE - veererreeennreenns (164)

(=) ﬁjﬁ ...................................................... (164)

(Z) B, 2 oot (168)

(_‘f_) ?#U ...................................................... (172)
(W) A% ERARA— “XUAER"

Ef:'#]/%é’l\j]uﬁ'] .......................................... (177)

(%) LR LT L PR PP PP PP PP PETRRPEPETSTPRE: (187)

(/\) Q}i ...................................................... (189)

BLE WEHEAREERE e (194)

—. ;J'K‘im:\%?ﬁﬁ:ﬁé* ............................................. (194)

T B RAREE R (201)

=R, BRE, MBS e (209)
FNE  MEIRTRBIE A ——1949 UK

E(J;ijgﬁ% .......................................... (222)

—. lﬂ@&‘)%tﬂ ................................................... (222)



4 Hrh E R R R RS BB

T B ERIETR: 1949—1957 R EME S
(/)5&g¢¢$mgi&ﬁ% ........................
(=) MHFPE R AT FLEHRE eeemeeeeees

= WA ERE MR RIA . 1979 SEMEL - evvereeeeee
(=) N2 EXEREREEBERXWER ooeeee
(=) 1979 R E W E TR oo
(5) )‘kﬁ‘]/iﬁ@imﬁj}f%lﬁ ...........................

PU . T IE BB . 1997 SEJR oo eeemererenmrimennnnnnns
(—) 1997 FE ] St AT AR -oeevrerrvrmmmmenninniiinnes
() UE BB ooerreemmrerneenmeenee e

BHE 1983 F “TIT” PEBMERE oo

— . 1983 4F “TRFT” HUGEFD---cvvvrereerreeeririeiiiiens

= 1983 4E “TEFT” PURRBIAMHT e evereeeeeemeennneeeeens

= 1983 4F “TEIT” RRSE . RHBL IR oeeeeeeeeeene

V. AREVEES T2 BORMIRRE ooreeeerrrereneeen

F+E FHEREEXEZLFNHERMERE -
e B EREREAE TIERT R e
(—) #& = X Ban . 1954—1956 4 K
SEBLAD B TAE B TEh oveeeneeeeeemmeenieenineeneas
(=) H&EXAE R 19621964 £ K
R E TR EERATE PR eeeemere e
(Z) REFKEH: 19791982 £ R % 3
WEZARESL 1986 & (R ZAN)

T M ERFRRESEIERBE eeeee
(—) HHERFELEBHFERBE e
(Z) FHEAHBOLEE G BFER -vrreeeermrnneeees
(Z) BHBETEFERA LA e,

(225)
(227)
(231)
(237)

(238)
(239)
(243)



———— e e S oA T

H B4 5
=. %ﬁ*@&$%$%‘ﬁ%‘%ﬁﬁifﬁ ........................... (281)
(=) WRELZAZEAEZERRTER oo (281)
(Z) RFATEEFETIEEFWHER e (282)
(Z) BATREWHAENZZIANEAERFE - (283)
(V) BT TR EW AR oo, (284)
(F) ARARGAAGHRIE T ER oo (284)
PO o R R S BRI oo (284)
(—) 8B LU BB H LG oo (285)
() iff&*i%ﬂ'ﬁ‘ﬁ% .............................. (285)
EE N T LIPS S E S 1 SU (286)
(m) ﬂﬁmgi;ﬁjﬁgwﬁﬁ%m ..................... (287)
B B E R IR B P X B ARk R A
TAEBIE LSRR - (288)
(—) HAT R BB E I v (288)
(=) *PERFEARTITHEANIET L
W}L,ﬁ%% ............................................. (290)
£+—F FPERE= RIS R D
l—‘_.ltt& ................................................... (297)
e T B AR R AR e e (297)
(—) 1950 FE MG E N H E H B G E S5 -creceerceece (297)
() 1980 SE W B B E e erererrerernernnaennn. (299)
SIS P T T (303)
. j&ﬁﬂﬁ]jﬁ%%&zuﬁﬁ ............................ (307)
(=) FLFEIFRE coooeroeisansiiiiiiinnioniioanioniiniitoiann e (307)
(Z) THERBHWEELP ooemmreeesrnin (310)
=. _\—‘Zﬁimgzw& ............................................. (316)
(—) SLEEAER oo (316)

() FAFFEM -veverrmrremmei e ceeaaes (319)



6 FPERWREAEBS RS
(=) LR AR e (322)
(B) BARHLI ooveeemeemen e, (325)
Py, ﬂﬁ@@%@j&%%q:@& ........................... (328)
(=) B “EBEEE RE HHAE
JZ"zﬁ: ................................................ (329)
(Z) B HEEEENER e (330)
(5) %%ﬁgﬂ%i&%ﬂ_ﬂ;ﬁg ........................ (332)
B+E FREBIREFEETRILDE
H‘JlﬁlﬁEj&E .......................................... (335)
— . BBBEIE A e (336)
(,,) %%ééFF&Fiév7FﬁJiﬂ,§ ........................ (336)
(Z) A FBFEFAWBERITA -oeeeeererrerrereeenns (342)
. gé?;f%mﬂﬁ& ................................................ (349)
(—) BEBFER—ANBLEHEBEIT eeeerneee (349)
(Z) FREFRR-EIN, EXNEHE
Jg-[g,"] ...................................................... (351)
(Z) MG H B LR ok B oo (355)
=. %ﬁ%ﬂgﬁgﬁ—%ﬁw% ................................. (359)
(=) XFBFEAERRTERYFUER (359)
(=) féj%ﬁ#}f ................................................ (360)
(2) BFRERBRRGERRKATL oo (361)
PU. BRI oo (364)
(—) AFBFEM TR BRI oeeererrreeerenaeenens (364)
(Z) fHEARAT corevevrermer e (367)
T BIFBERGEEA R e evvvvvmmnrreereereeenereeeerereeeneen (371)
(=) RFLFFEREN G EEE A oo (371)
(Z) BFERKENFER TR oo, (374)
I BETE e (384)



Lo e T sl b 5 o sibedelil Sl Skl Ao, 25 il sibe il . . Sl

B R 7

%‘-{-Eﬁ ﬁ*ﬁiﬁ%ﬁg@@l_s&% ........................ (385)
—_— E$ﬁi/&?£ .................................................. (385)
(,_) 7 T T P P PP T PP PR PO PEPPPEPRIY: (385)
() BB ceeereeememi (393)

. ﬁgj;ﬁy&% ................................................... (396)
(=) BB ooeeerrermmnemenrrriii (396)
(Z) BB oo (400)

=. *@ﬁiﬁli}?i&}%?‘i%ﬁﬁ .............................. (402)
(—) EIJicoeeeeeereeeemerereermmmiiiiii s (402)

[ N0 (406)
BEETLRE -ereeeeerrer (409)



1949 4EFh 46 A RILFIE SR SE, FRRET S E P S R R HT
5T, EAFEEFRT REMEAEL, HPREAE T EHE
%, Mg JLTARR A R AE R BUR W ORE SR A R . M
(iR ETER (ONEeH) R E X A %R EER)
K, EREXSRE BN, FRERHESIGERMMER
TH#, 4 LMk, RINEFT BREFHFNR, BT ARBUL
BT RMARYSRELNIAER, Fr, RIGERZTE
¥, B THEAPMERLE, A FESNENERBE, &
RIMWEEFEET “kEpE, BRHESENERER" &4
NIRRT

“EAZRE, MREZTR". WHAXAEE, BRS
sz AEEARMIEL, BATERSEMRED EETHERI5E
BBHER, HoEXBVRMESAREAEY, BREXRLAK
%, GEHBEZREY, RAEFERMNACAH LS. FER
. AWEEE.

s44E3E, sPEERIET 0 B REET L4 A, B
1949 £E% 1956 SE7h BB VIR RIRE S . 1957 4F X 1978 7
SR RN . 1978 SRR E 1992 ERHBRMKE SR
BRI 1992 £EE4NEHBRLERRERY. 4R, S10H
AU RE TR B, BRERE: RHERNSHNKFE
AERE RS HE—H

Fh E R PR R R S AR, HEPEA
e FHFEERS:



