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INTRODUCTION

1.

A uniform model form for International trade

When negotiating agency agreements abroad, one of the
main difficulties which parties engaged in international trade
are faced with is the lack of uniform rules for agreements of
this type. Since there is no internationally agreed uniform
legislation on the subject (unlike for example in the case of
the international sales contracts®), parties must rely on
national laws on agency which: (i) do not take into account
the specific needs of international trade (since they have
been enacted in primis for the domestic agreements, and

(ii) substantially differ from one country to another.

An important step towards the harmonization of national
laws, has been made within the European Union, in virtue
of the EC Directive No. 86/653 of 18 December

@ In particular the Vienna Convention on the international Sales of Goods of 1980 (CISG)
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1986%, which has been implemented in all member states® .
However, the directive does not cover all aspects of the
contract, and leaves the Member States free to choose, with
regard to several matters, between alternative solutions;
moreover, it leaves Member States free to maintain (or
possibly adopt in the future) provisions which derogate the
directive in favour of the agent. This means that even within
the European Union there are still important differences
between the national laws on commercial agency. And, if we
consider the rest of the world the differences are much

greater.

For the above reasons ICC believes that there is space for an
alternative solution, consisting in the use of umiform
contractual rules, not based on any specific national law,
but incorporating the prevailing practice in international trade
as well as the principles generally recognized by the domestic

laws on agency.

In preparing this model form, the task force has tried to find
fair and balanced solutions to the main problems arising from
an agency relationship, in accordance with prevailing
legislative standards (and in particular those indicated in the
European directive) . However, since it is impossible to
make uniform rules and, at the same time, to respect every
rule of the various national laws ( which moreover may
contradict each other), the model form may contain some

clauses which are not in accordance with specific mandatory

@ The text of the Directive is attached in Appendix 1.
@  See Appendix 3 which indicates, inter alia, the laws having implemented the Directive.
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provisions of a particular legal system, However, since it is
in line with the basic principles of domestic agency laws, the
risk of conflict with national ordre public provisions (and in
particular with domestic rules which would remain applicable
whatever the law applicable to the contract) should be almost
non — existent; in any event, in order to cover exceptional
situations of this kind, it is expressly stated that, if a conflict
with ordre public rules of the country of the agent arises, the
latter provisions should in any case be considered, if their
application appears reasonable in the context of international
trade ( Article 24.2.).

2.
The applicable law

This model contract has been based on the assumption that it
will not be governed by a specific national law, but only
by the provisions of the contract itself and the principles of
law generally recognized in international trade as applicable
to agency contract (also called “lex mercatoria”) . The
purpose of this solution is to ensure that the rules of this
model form can be applied in a uniform way to principals and
agents of different countries, without the interference of
national laws, which may differ on a number of points of
detail®, without giving one party the advantage, and the
other party the disadvantage, of applying one party’s national

law.

® However, in particular cases mandatory rules of the law of the agent’s country may be held to be
applicable by the courts of such country notwithstanding the choice to submit the contract exclusively to general

principles.
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Of course this solution, while avoiding the particularities of
national laws, implies (at least for matters not expressly
governed by the contract clauses) the recourse to less precise
(and predictable) rules than those contained in the domestic
laws on agency ( although not all countries have detailed rules

on commercial agency contracts) .

The drafting group is of the opinion that this can be overcome
by making a reference to the UNIDROIT Principles of
International Commercial Contracts®, which offer a
reasonably foreseeable legal framework for most issues which

may arise.

In fact, the UNIDROIT Principles offer adequate solutions to
the majority of contractual problems of a more general nature
(e.g. formation of contract, validity, performance, non -
performance, damages, etc. ) . Only in some very
exceptional cases the provisions of the UNIDROIT Principles
may not actually reflect the expectations of international
trade®; however, when this happens the general principles
of international trade and the trade usages will prevail over
such particular provisions of the UNIDROIT Principles on the
basis of Article 24.1.A., which puts the various sources

incorporated by reference in the following hierarchical

@ The text of the Unidroit Principles can be found in Appendix 2.

@ This may be the case with respect to certain rules which protect the disadvantaged party to an extent
which goes beyond the standards which are usual in the business to business relations: see for instance , Article
3.10. on gross disparity (particularly as concerns the end of the sentence in para 1{a), where reference is
made to “the improvidence, ignorance, inexperience or lack of bargaining skill” of a party in order to justify
contract avoidance) and the rules on hardship contained in Articles 6.2.1. = 6.2.3. ( particularly with regard
to the rule authorizing courts to modify the contract terms). Of course, parties may also expressly exclude the
application of specific rules they consider inappropriate.



