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Preface to the Chinese Edition

It is a fundamental premise of civilized society that a country should
provide for the welfare of its inhabitants. One aspect of that weighty re-
sponsibility is the moral obligation of government to afford individuals reli-
able mechanisms through which they can minimize the adverse impact of
harm caused by accidents and other wrongful conduct.

Such mechanisms might take many forms. One possibility is a tort system
administered by courts through which the victims of injurious conduct may obtain
compensation from those who, in fairness, should be held responsible. Such tort
remedies can enable persons who have been injured to be healthier, happier, and
more productive, while at the same time holding accountable those who were in a
position to have prevented the harm. A system that pursues those ends can bene-
fit not simply the injured individual and his or her family, but the general com-
munity and society as a whole.

The American tort system is one example of how a country might elect
to deal with issues of accident compensation. Indeed, American law offers
not just one example, but fifty-one, since in the United States tort law is
mainly state law, rather than federal law. Tort rules differ in important
respects among the fifty states and the District of Columbia.

Of course, the basic principles of American tort compensation are
widely shared throughout the United States, but on difficult questions
states may, and often do, elect to follow different paths. Thus, one who
studies American tort law typically enjoys the benefit of seeing competing
views laid side-by-side, making it easier to understand the difficult choices
relating to personal responsibility and social accountability that inevitably
shape any tort system.

Tort law in America is a major field of law. All law students study it,

many lawyers practice it, ordinary persons depend on it, and businesses



must comply with it. That was not always the case. As I wrote in the in-

augural volume of the Renmin University Law Review®:

The twentieth century was a time of great change for tort law in
America. At the beginning of the 1900s, victims of physical injury
and property damage were afforded little in the way of redress. Under
a variety of legal doctrines-some of which were almost stunning in their
severity-tort plaintiffs were routinely denied recovery by American
courts. No-duty rules, harsh defenses, and a wide range of immuni-
ties conspired to deprive injured persons of most opportunities to secure
compensation. The prevailing rules protected the interests of business,
the process of industrialization, and the pursuit of commercial progress
by denying relief to the unfortunate individuals harmed by dangerous
machines, defective products, and unsafe practices.

Over the course of the twentieth century, the legal landscape of
American tort law was thoroughly transformed. Slowly but inex-
orably, virtually every feature of the American tort system was exam-
ined and reshaped. No-duty rules were eviscerated with exceptions and
sometimes jettisoned entirely. Defenses which once totally barred re-
covery were modified in accordance with comparative principles so that
in a wide range of cases at lcast partial recovery is permitted, even if
the plaintiff has engaged in some form of misconduct. Immunities ex-
cusing certain classes of persons and institutions from the obligation to
exercise care have been widely abrogated, in whole or in part. Today,
at the beginning of the 21st century, the general rule in American tort
law is that all persons are obliged to exercise reasonable care to avoid
foreseeable harm to others. Doctrinal departures from this basic princi-

ple are viewed with considerable skepticism.

Despite its success at home, no one would argue that any other country
should adopt the American tort system in its entirety. Like other accident-

compensation regimes, the American tort law has flaws and weaknesses as a

@ Tort Law of America at the Beginning of the 21¥ Century, Renmin University Law Re-
view (2000), vol.1, p.237.
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result of historical accidents, political compromises, and other unfortunate
circumstances. And, naturally, in defining the rules governing accident
compensation, each country must strike a balance that comports with its
own notions of social justice.

Still it is hard to ignore the example set by American tort law. Those

rules have contributed significantly to a rather remarkable state of affairs.

By way of deterrence, the expansion of tort liability in America
during the twentieth century has had a tremendous impact on what
persons and institutions do. .. Today in America, products are made
and activities are conducted in a way that greatly minimizes the risk of
accidental harm. At the same time, persons who nevertheless suffer
injury have a fair chance of obtaining compensation through the legal
system so that they may put their lives back together and move on, as

best possible. ©

As a Fulbright Scholar teaching American Tort Law at Renmin Uni-
versity in 1998, I had the pleasure seeing how remarkably able my Chinese
students were in grappling with the ideas that are central to the American
system of accident compensation. The same was true when [ taught torts at
Shandong University as a visiting professor in 2001. Consequently, I have
good reason to hope that this book can contribute to the building of an effec-
tive tort regime in China. If it does so, the book will have fulfilled a much
larger role than I envisioned when it appeared in its first and second editions

in the United States under the title “Mastering Torts” .

Vincent R. Johnson

Associate Dean and Professor of Law
St.Mary’s University

San Antonio, Texas, USA
September 7, 2002

@ Tort Law of America at the Beginning of the 21% Century, Renmin University Law Re-
view (2000), vol.1, p.237.
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Preface to the English Edition

American Tort Law was originally published

in English by Carolina Academic Press,

Durham, North Carolina, USA, under the title
Mastering Torts (1" ed. 1995; 2 ed. 1999).
This is the preface to the second edition

of Mastering Torts.

Mastering Torts is a book for law students—although perhaps others
may find it useful as well. The book attempts to present in a clear, narra-
tive form a doctrinal overview of the law of torts. By clarifying the basic
rules governing tort liability, and illuminating their application to specific
fact situations, Mastering Torts provides the reader with a firm under-
standing of the main features of the tort system.

Concise descriptions of more than two hundred cases are used as illus-
trations in Mastering Torts. Each of those cases was decided with an opin-
ion which appears, in edited form, in the second edition of Studies in
American Tort Law® (SATL). Law students who are using SATL in
their classes will find Mastering Torts to be particularly helpful, for it clar-
ifies how each of the principal cases in SATL fits into the larger legal
scheme for providing compensation to victims of personal injury or property
damage. Students who are using other casebooks will also benefit from
Mastering Torts, for it is organized along traditional subject lines and fol-
lows a mainstream approach to the task of learning torts. Many of the cases
discussed in Mastering Torts appear in casebooks other than SATL, and

@  Vincent R. Johnson & Alan Guan, Studies in American Tort Law (Carolina Academic

Press) (2nd ed. 1999).



they are described here in terms that allow their key points to be grasped
readily.

No law student should think that Mastering Torts is a substitute for
reading and briefing assigned cases before class, or for the process of consol-
idating one’s knowledge of torts by reviewing notes and materials after class
and building an outline of the subject. Rather, Mastering Torts is intend-
ed to supplement those efforts by providing a brief hornbook-style treatment
of the law of torts. ¥ One possible approach is for a student to read the rele-
vant sections of Mastering Torts before preparing class assignments, for it
is usually easier to reach a destination if onc knows where one is going. An-
other approach is to read Mastering Torts after class and before starting to
work on an outline, as a means for clarifying the material covered in prior
readings and class discussions.

There are many important issues which Mastering Torts does not ad-
dress. For example, the role of public policy in the shaping and application
of tort rules is only lightly explored, and many important perspectives on
tort law (such as those offered by the law-and-economics school) are al-
most entirely omitted. The decision not to deal with those subjects in this
book does not mean they are unimportant. Rather, it reflects a judgment
that, for most students, the best place to begin the study of tort law is
with a clear understanding of the current rules. Once that foundation is in
place, students are better able to undertake the more-challenging task of
considering crucial questions about what the law should be.

In the end, mastering torts is a question of personal effort. As John

W.Davis, a twentieth-century lawyer-statesman, once said:

What _one] does for [oneself] is more important than what any
school can do. .. If you work hard, you’ll come out quite [a] good
lawyer. .. After all, there are only two classes of lawyers in the

world—those who work and those who do not.

@ References to authority for the legal propositions advanced in Mastering Torts can be found
in the second edition of Studies in American Tort Law, which cites more than 2400 cases. SATL

follows the same pattern of organization as Mastering Torts.
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This book is intended to help those law students who are willing to work to
become good lawyers by making their tasks easier and more effective.

I am indebted to Professor Alan Gunn of Notre Dame Law School (my
coauthor on Studies in American Tort Law and its companion volume
Teaching Torts (Carolina Academic Press) (2nd ed. 1999) for reviewing
and commenting upon the first edition of this book. Alan has saved me
from numerous errors, and has deepened my understanding of many sub-
jects. '

Sylvia Kim Rhee, Kristopher S. Walker, Alexis A.Schultz, and Lau-
ra Ramirez-Cruz played a key role in preparing the final manuscript for the
second edition. Help with proof-reading was cheerfully supplied by Leslie
Lipps, Sarah Zottarelli, Linda Chelvum, and John Michael Pool. [ am
very grateful to each of these students for doing fine work under difficult
deadlines and to Dean Bill Piatt for his support of their work. My secre-
tary, Ms. Caroline Buckley, typed the entire manuscript and helped with
many related editorial tasks. Teresa Cottrell and Mercedes Elias provided
help with computer matters. My wife Jill Torbert, a San Antonio attor-
ney, facilitated both this project and the prior edition of Mastering Torts
by never complaining during the many weeks when I disappeared while
bringing the book to completion. .

The first edition of Mastering Torts (1995) was used at law schools
throughout the United States, as well as in China, where [ had the plea-
sure of teaching American Tort Law to Chinese graduate students as a Ful-
bright Senior Scholar in 1998. Plans are now underway for China Renmin
University Press to translate the second edition of Mastering Torts into
Chinese for publication in the P.R.C.

Mastering Torts is dedicated to the Honorable Thomas E. Fairchild, a
judge for whom I had the pleasure of clerking many years ago. As a Justice
of the Wisconsin Supreme Court, a Judge and Chief Judge of the United
States Court of Appeals for the Seventh Circuit, and a member of the
Council of the American Law Institute, Judge Fairchild, over the course of
four decades, has made a major contribution to the American law of torts.
He has influenced more than a generation of young lawyers who worked in

his courts by providing an example of how a member of the legal profession



can combine compassion with competence and professionalism with good hu-

mor. Thomas Fairchild has been a judge to the best traditions of the Com-

mon lLaw.

Vincent R. Johnson
St.Mary’s University
San Antonio, Texas

June 30, 1999
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