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Abstract

This book is the first monograph in or outside of China to perform in-depth
and systematic research on systems of access to criminal defense. It is the first time
that the idea of access to criminal defense has been discussed in a clear and de-
fined manner. Using the perspectives of legal theory, economics and sociology to
describe the reasonable prerequisites for systems of access to criminal defense,
this book inecludes an extensive, reliable, and representative empirical survey on
the necessity and feasibility of establishing a system of access to criminal defense in
China, proposing a conceptual basis for establishing a system of access to criminal
defense n China, the specifics of constructing such a system, potential obstacles,
and manners in which to overcome those obstacles.

This monograph is composed of two major parts — a theoretical argument and
empirical research — consisting of nine chapters in total. The theoretical argument
consists of eight chapters. Respectively, chapter one is a summary of systems of
access to criminal defense, chapter two discusses the theoretical basis for systems
of access to criminal defense, chapter three introduces and evaluates foreign sys-
tems of access to criminal defense, chapter four covers systems of access to crimi-
nal defense and effective assistance of defense counsel, chapter five describes the
interaction between systems of access to defense counsel and criminal legal aid sys-
tems, chapter six explains the establishment of accompanying systems related to
systems of access to criminal defense, chapter seven conducts supply-demand and
cost-benefit analyses, and chapter eight speaks to the issue of establishing a sys-
tem of access to criminal defense in China. Chapter nine is composed of an empiri-
cal research study and an empirical argument regarding the establishment of a sys-
tem of access to criminal defense in China.

Chapter One, Overview of Systems of Access to Criminal Defense, is the first
time that the notion of systems of access to criminal defense has been not only

raised but also clearly defined in academic circles. We posit that existing systems of
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access to criminal defense are a set of regulatory mechanisms that allow govern-
ment-run systems and systems that entrust this responsibility to professional organi-
zations to control the qualification, assessment, management and oversight of in-
dividuals and groups who provide criminal legal defense services, in order to pro-
tect the right of accused persons to an effective defense. In this chapter, we sum-
marize and describe the conclusions of research in academic and applied fields re-
garding systems of access to criminal defense, and introduce the principal methods
and substance of our own research. Our research took place in the context of the
development and transformation of society and the reality of the Chinese justice sys-
tem, utilizes the methodologies of comparative analysis, regulatory analysis, his-
torical analysis and systems analysis, and carefully integrates commonly used in-
ternational legal instruments, especially those treaties that China has already
signed and ratified and those that China has signed and is on the point of ratif-
ying. In order to solve the real problems of China’s criminal defense system, the
main substance and issues raised in this book focus on the reasonable prerequisites
for systems of access to criminal defense, mechanisms of qualification and disqual-
ification from the practice of criminal defense, oversight mechanisms, sanctioning
mechanisms, precautionary mechanisms and environmental efficiency mechanisms
associated with access to criminal defense.

Chapter Two, Theoretical Bases for Systems of Access to Criminal Defense,
is divided into analyses. using the three perspectives of legal theory, economics,
and sociology. These perspectives enable a description of the reasonable prerequi-
sites for systems of access to criminal defense. From the standpoint of legal theory,
practical justice and restricted rights are the conditions within which systems of ac-
cess to justice must operate. Economically speaking, the prerequisites to imple-
menting systems of access to criminal justice consist of overcoming the rational lim-
itations of supply and demand of criminal defense, preventing the failure of the
criminal defense market, reducing the costs of defense, and adapting to a special-
ized division of labor. From the sociological point of view, the specialization of the
criminal defense profession, the establishment of the credibility of the criminal de-
fense bar, and the clarifying the role and status of criminal defense attorneys must
all underlie a system of access to criminal defense.

Chapter Three, Introduction and Evaluation of Foreign Systems of Access to
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Criminal Defense, describes the historical development of systems of access to
criminal defense in several foreign countries and regions from a comparative per-
spective. It also discusses the important characteristics and basic substance of for-
eign systems of access to criminal defense. The focal points of this chapter are in-
troductions to the systems of access to criminal defense and related systems in Ja-
pan, the United States, and several representative European countries. This chap-
ter argues that the establishment of a system of access to criminal defense in China
should be based on China’s current reality, conditions, and options, while learn-
ing from the examples of analogous foreign systems.

Chapter Four, Systems of Access to Criminal Defense and Effective Assis-
tance of Counsel, discusses the relationship between systems of access to criminal
defense and the principle of effective assistance to defense counsel, conducts a
thorough examination of current misperceptions in China regarding the role and sta-
tus of defenders in legislative and social contexts, describes the roles and status of
defenders as recognized by the international community, rethinks the role and sta-
tus of defenders in China, and evaluates the significance of the role and status of
defenders with respect to the establishment of the system of access to criminal de-
fense, the development of its functioning, and its general operation. At the same
time, through a rational analysis of the essence of the principle of effective assis-
tance of defense counsel, this chapter synthesizes and assesses standards of inef-
fective assistance of counsel and advocates the establishment in China of a system
of effective assistance of defense counsel, setting forth the functional interactions
between the system of access to criminal defense and effective defense.

Chapter Five, Systems of Access to Criminal Defense and Criminal Legal
Aid, uses the current state of China’s criminal legal aid system as a point of depar-
ture to analyze the development of the criminal legal aid system in China, its prob-
lems and their origins. Next, this chapter uses the research methods of problem-
solving law to observe and study successful foreign experiences in establishing
criminal legal aid systems, review China’s attempts to establish a government attor-
ney model, raises the prospect of improving China’s criminal legal aid system,
sets forth the intrinsic logical relationship between the two notions (of establishing
a system of ‘access to criminal defense in China and improving the system of crimi-

nal legal aid) , discusses ways in which establishing a system of access to criminal
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defense can assist in the improvement of the criminal legal aid system, and ways
in which the improvement of the criminal legal aid system could serve to promote
the establishment of a system of access to criminal defense.

Chapter Six, Building the Systems Related to the System of Access to Crimi-
nal Defense, researches systems closely related to the system of access to criminal
defense using the methodology of systems theory. According to our study, systems
related to the system of access to criminal defense in China include , at the least,
professional standards, criteria for professional discipline, and educational sys-
tems for defense lawyeré. Practice standards for defense lawyers include both sub-
stantive and procedural criteria. The former refers to whether or not the result ob-
tained by the defendant with the assistance of defense counsel constitutes an im-
provement in his situation, such as a verdict of innocent, a diminution of the of-
fense . a milder punishment or reduced sentence term, or not; The latter refers to
whether a defense lawyer eamestly treats every aspect of procedure seriously, by
putting forward his suggestions to safeguard the defendant’s legitimate rights and in-
terests, or not. Professional disciplinary criteria, including practice standards and
discipline, refers to concrete rules of action that must be obeyed by a defense law-
yer when he is handling a criminal case. The concept of an educational system for
defense lawyers contains elements of. basic education such as practice ability
practice experience , professional morality and ethical education, and also contin-
uing education, which includes praétical and theoretical c¢ontinuing education,
and so on. '

Chapter Seven, Supply-Demand and Cost-Benefit Analyses of a System of
Access to Criminal Defense, is a major highlight of this book. Using interdiscipli-
nary research methods, makihg use of the two major tools of economic analysis —
the tools of supply-demand analysis and cost-benefit analysis, we conduct an ana-
lytical argument regarding the necessity and economy of establishing a system of
access to criminal defense in China. In analyzing the current state of supply of
criminal defense services and the demand for access to those services in the crimi-
nal defense market, we have come to the conclusion that the establishment of a
system of access to criminal defense could lead to a progressive increase in the sup-
ply of defense services, taking the system from the current imbalance of supply

and demand, through a transition, to a state of market equilibrium. By analyzing
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the costs and benefits to the relevant actors and the operations involved in the sys-
tem of access to criminal defense, we have come to the conclusion that the estab-
lishment of a system of access to criminal defense can promote increased focus, by
suppliers and demanders, on the ratio of yield to investment, can promote the ra-
tional use of resources, the reduction of the costs of the system, and can increase
the system’s efficiency.

Chapter Eight, Constructing a System of Access to Criminal Defense in Chi-
na, constitutes the core of this book’s contents, This chapter argues in favor of the
establishment of a system of access to criminal defense because such a system will
help to normalize the criminal defense market, increase the professionalism of
criminal defense, and enhance the healthy development of the legal profes-
sion. From the political environment, the rule-of-law environment, and the situa-
tion of supply and demand in the market we go a step further and argué that estab-
lishing a system of access to criminal defense in China is completely feasible. We
describe the basic form that a system of access to criminal defense would take in
China; given the circumstances of the current situation in this country, we would
establish a base level of access to criminal defense step-by-step, in a series of
phases beginning with death penalty cases, while simultaneously establishing rele-
vant oversight, sanctioning, and disqualification mechanisms for attorneys, and
working to create a positive environment that is conducive to the development of the
system of access to criminal defense.

Chapter Nine, Report on the Empirical Study on Establishing a System of Ac-
cess to Criminal Defense in China, is the most unique, convincing, and most
meritorious portion of this book. The research team spent a great deal of funding,
time, and effort traveling to representative locations in the East, West, South,
North, and Center of China, reaching Public Security Bureaus, Prosecuter’s Of-
fices, courts, law firms, prisons, detention centers, government offices, pri-
vate and state-run institutions, neighborhood committees, the countryside,
schools, and other work units all over the country. In this manner, we were able
to conduct an extensive, questionnaire- and individualized interview-based survey
of people of all social strata, including police, prosecutors, judges, lawyers,
the accused, and representative members of the general public whose rights and

interests might be affected by the establishment of a system of access to criminal
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defense. We were then able to apply scientific methods of analysis, and obtained
convincing empirical results. The full, accurate, and reliable empirical results
supported the theoretical argument, creating an organic combination of theoretical

and empirical research.
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