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Zeng Xianyi

Looking for Strength from Traditions

—Preface of “Studies on Legal Culture”

We have brewed the publication and emission of “Studies on Legal Culture” for a
long time. Our aims of originating this publication is to prosper legal education and study and
supply history reference and theory basis for law practice in true-life, which is certainly
consistent with many other academic publications issued. However, the life and force of
one academic composition and publication is determined not only by his aims. In a great
extent, it needs to base itself upon its feature and endeavor to embody its aims best by
the feature.

Naming this publication “Studies on Legal Culture” mainly base on accounts here-
inafter. First, our object of study is broad and not confined to “legal history”. From the
point of view of culture, what we want to discuss is not limited to “law” or “statute”.
The object of our study contains law itself and the society circumstances which produce
law of different modes. Therefore, while we review the law, we should observe the soci-
ety through the law. And while observing the society, we should perceive the legal fea-
tures of different countries and regions and the reasons why the features
formed. Secondly, in the long river of the history of human being, the communication
and amalgamation of different civilizations and cultures make up the main stream of the
unceasing development of the civilization of human being. The tradition of one people or
one country is always the symbol of its civilization. Study of “l.egal Culture” lays a
strong emphasis on the study of different legal traditions of different peoples and nations
and the transfer among them, the study of the similarity, connection and dissimilarity

of them and the rule of legal cultures’ amalgamation and development.
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So, exploiting and channeling off traditions and looking for strength from traditions
is our feature.

Hereon, we have to plead against misapprehensions of Chinese traditional legal culture
since latter-days.

Compared with other subjects, the legal academic circle’s study on traditional culture
seems relatively weak. The reason is complicated.

First, since latter-days, the academic circle basically holds negative attitudes to
Chinese traditional legal culture, “Carrying forwards the western jurisprudence to civi-
lize our China” is the prevailing view of the academic circle of that time. Rethinking and
criticizing of the traditional legal culture accelerate the course of modernization of law of
China on one side, and causing the misapprehension of people, made them think that
there are “only penalty” but law in ancient China.

Second, in latter-days, peoples used to evaluating the cultures by the standards of
state power, some scholars set the western mode of law as the standard to evaluate the
laws of different countries and districts to see whether or not they are “civilized” or “ad-
vanced”. The prejudice in academy not only prevents the communication and amalgama-
tion of different legal cultures, but also causes the antagonizing and demolishing situa-
tion between different legal cultures. People hold a unprecedented suspicion and disbelief
towards the Chinese traditional legal ideas after abandoning the legal system of ancient
China.

The third, affecting by the ethos, some scholars pay too much attention to the “re-
ality” of the jurisprudential study and ignore the theoretical significance and academic
value of their researches, and this lead to the prevailing of the nihilism of the traditional
legal culture.

For any nation and country, history and tradition are the signs can’t be erased, and
can not be suspended or abandoned even more, if without bias, we can see that there are
collective immaterial aspiration of human beings and huge amounts of wisdoms that is
good for the development of human beings which agglomerated in Chinese traditional le-
gal culture, so it is not hard for us to find the jointing point between traditional legal
culture and modern legal civilization, and also it is not hard for us to find the positive
affection of traditional legal culture on us.

Regarding the ideas of the law, eastern tradition and western tradition happened to

. e C ke e s
have the same view, both the eastern and western civilization of law recognize “justice
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as the soul and the aim of the law, but the different cultures of China and the foreign
countries comprehend justice, fairness and the way to realize justice and fairness differ-
ently. Faute, French enlightening idealist said that, “Law was used to punish penalties,
but it played a greater role in China by praising and honoring the good deeds”. Western
cultural traditions pay more attentions to control “bad merits” of people, and emphasize
realizing social justice and harmony by perfect system designing and function. The pre-
vailing aspect of the Chinese traditional legal culture lies in that it pay more attention to
carrying forwarding “goodwill” of people, cultivating consciousness and the humility in
organizations, achieve harmony by self-discipline. In harmony, justice and fairness are
not only the ideal but the reality which can be imagined and realized.

Concerning legal system, the distillates in Chinese traditional legal system, which
accord with the development of human society and the principles of modern rule of law
should call attention from us. For example, one of the distillates of traditional law is re-
specting the aged and protecting the weak. Laws in differently dynasties emphasizing the
feudal officials pay special attention to the grievances of the civilians and “find justice”
for them. “Providing for the aged” (or respecting the aged) system have been becoming
perfect gradually since Emperor Wen of Han, the state decrease or exempt their duty of
tax and service, the government organ grant rice, cloth and meat to the aged to show
their respecting. Riding roughshod over the weak by the strong and riding over the mi-
nority by the majority was treated as flagrant crime and are the objects the law punished
rigorously. The solicitude and care for the disadvantaged groups is not only good for al-
leviating the social conflicts but also reflects the justice spirit of the law, and is in ac-
cord with modern legal civilization. Another example, which is worthy our studies, is
the limitation of exploitation of the environments in Chinese ancient law. It is recorded
in the (Liji (Book of Rites)) that people should engage in different kinds of works ac-
cording to the variation of seasons, going into the mountains for hunting, going to the
lakes for fishing and going to the forests for cutting are prohibited during spring in or-
der not to affecting the mountains, the forests and the growing of the plants. This idea

” and

had been institutionalized and codified in “bamboo slips used in the Qin Dynasty
ancient books and records in other dynasties, this legal provisions to protect the nature
and the environment reflect the “God and man are one” idea of the legal philosophy, the
“reverence of the nature” idea in etiquette and custom, and the idea of protecting and

being kind to all lives, etc. And such ideas are in accordance with the environment pro-
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tecting and sustainable development in modern rule of law.

During the forming course of the modern rule of law, we do not lack local resources
which can be used by us from ideas to systems, we should have confidence of China’s
long-living traditional legal culture. The aim of our study also hope to exploiting fully
the value of the traditional legal culture and find the inside impetus for developing mod-
ern civilization of rule of law.

Of course, we should ayoid from apprehending the study and carrying forward tra-
ditional legal culture as keeping to traditions. Renovation of any tradition can not be ac-
complished in isolation, only in eliminating through selection and absorbing connected
with real-life could the tradition throb and accomplish the renovation. Without excep-
tion, traditional legal culture is in the same way at all times and in all over the world.

For Chinese law, the modern society is already much different from the ancient so-
ciety, our political and economic circumstances and life style also have changed huge-
ly. Some ancient legal systems and ideas had rationality in times they were established
and formed, but with the vicissitude of times, some of them have lost their usefulness
and even gone to the contrary side of development, which became resistance to the pro-
gress of society. While the traditional legal culture is altering and renovating, we should
regard eliminating such system and idea, learning and importing some western advanced
legal culture and summarizing the social effect, experience and lesson after the importa-
tion of western legal culture. In latter-days, we have both success and defeat in the as-
pect of importing and learning western legal culture. For example, the establishment of
the principle of Criminal and Punishments are all Stipulated by Law is worthy of affir-
mation. In 1764, Beccaria, an Italy jurist, published the bock of On Crimes and Penal-
ties which condemned the wildness and arbitrariness of European feudal penal legal sys-
tem. This book brought forward some advanced penal theory, thereinto, the principle of
Criminal and Punishments are all Stipulated by Law had the most influence. Criminal
and Punishments are all Stipulated by Law, that is, crimes and punishments all should
be stipulated in writing by the law and can not be applied by analogy. In latter-days, this
principle have been acknowledged and carried out. This principle was written into both
the “World Declaration of Human Rights” passed by U. N. in 1948 and the “Internation-
al Covenant on the Civil and Political Rights” passed in1966. Theory of Criminal and
Punishments are all Stipulated by Law was introduced into China at the end of Qing Dy-

nasty, and after this, was acknowledged by many editions of criminal law in
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principle. However, for various reasons, this principle was difficult to be implemented,
or application of analogy was always permitted. “One behavior should be given sen-
tence and punishment according to the law only when the law stipulates it as a crime
definitely; otherwise, it should not be given sentence and punishment” had not been
stipulated definitely in law until 1997 when Criminal Law was amended. Thus, applica-
tion of analogy was abolished thoroughly by legislation and judicial practice also strived
to carry it out. Establishment of this principle made great significance for promoting the
development of Chinese law and advancing Chinese international image.

History of prosperity and decline of the world civilization proved eloquently that a
people or a civilization could hold its hearty life, keep the tendency of perpetual develop-
ment only if it absorbs excellent fruits of other civilizations and get rid of stale and take
in the fresh unceasingly while keeping subjective initiative of itself civilization.

In fact, the eastern legal culture and the western legal culture both experienced a process
of rethinking of traditions—eliminating old systems—amalgamation of the eastern and the
western -forming and carrying forward new traditions. From many legal classical works written
by enlightening thinkers, we can find praise, animadverting, analysis and evaluation of Chi-
nese law made by western jurists. There is splendid discussion about Chinese law in The Spirit
of Laws written by Montesquieu, On the Custom by Faute, The Autocratic System of Chi-
nese Empire written by Quesnay, The Ancient Law written by Mein, Philosophy of History
written by Hegel and so on. Even in latter-days, western legal traditions are still changing and
the content is still enlarging, and some Chinese ideas are being melted into western laws con-
tinually. Some occident jurists and investigators even regard Chinese legal system as special
field and study earnestly, for instance, China: Traditions and Vicissitude written by Fei
Zhengqing, The Law of China Empire written by C. Buddy, etc. , Legal Thoughts of Early
China written by Gao Daoyun, Leave No Stone Unturned to Go to Beijing : the Accusation in
the Capital in Qing Dynasty written by Ou Zhongtan, The Death of Wang written by Shi
Jinggian. Taking in breath of modern times, some Chinese traditional legal ideas such as the i-
dea of not “conquering” the nature but acclimation, the idea of the feeble deserving and taking
social justness, the intermediation which aims at harmony rather than opposition and so on are
carried forward western legal system. However, like Buddhism which declines in India but is
carried forward in Chinese culture, these valuable thoughts and ideas are often disregarded and
animadverted because they are “traditions”.

So, we should develop the spirit of incorporating things of diverse nature and ad-
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vancing with times, rebuild and renovate traditional legal culture in not only the amalga-
mation of Chinese culture but also western culture and the blend of ancient culture and
modern culture, and accomplish the modern transfer of traditional legal culture.

In recent years, the rupture of Chinese traditional legal culture is a fact without
doubt. But another fact is that Chinese traditional culture has been calling for more and
more attention from different areas of society in recent years. Not only the government
set their mind on protecting all kinds of cultural heritages, the academe also pay their
attention to researching on the cultural heritages from philosophic, historical and socio-
logical aspects. Renmin University of China established its “Guoxue school”, and Pe-
king university and Zhongshan university established “Guoxue schoolroom” and “Guox-
ue researching and cultivating class”. Nowadays, the central government set up “history
culture lectures for ministerial officials”. And many “Confucius College” have been es-
tablished in many foreign countries by our state. By the end of 2005, “Research on Chi-
nese Traditional Legal Culture” (ten volumes), which is the “project of states’ impor-
tant book publication” of the ministry of communication of the Central Committee of the
Communist Party of China together with the General Administration of Press and Publi-
cation, also “the important project to tackle the key problems of philosophy social sci-
ence” of the ministry of education, formally started, and this inject new impetus to the
researching work of traditional legal culture.

As the chief expert of this project, I realize the magnitude of responsibility deep-
ly. Confucius ever said: “The human can carry forward the rule, other than the rule can
carry forward the human. ” It is expected to find strength from traditions and absorb le-
gal nutrition from heterogeneous culture. We also hope we could build academic atmos-
phere for the project of “Research on Chinese Traditional Legal Culture” to go on
wheels and strive out academic extract through this project. We set up the “Studies on
Legal Culture” in order to offer a academic garden plot to academicians and look forward

to concern and instruction from academicians and readers.
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