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ABSTRACT

Since 1990s, the adverse effects which the institutions of the
international protection for intellectual property rights, especially
the Agreement on Trade— Related Aspects of Intellectual Property
Rights ( hereinafter TRIPS Agreement ) under WTO , affected the
realization of the human rights which include the right to health,
the right to culture, the right to food and the right to development
etc. of the developing countries and their people have become the
focus that the various actors of the international society have been
paying attention to generally, and thus, the issue linkage of “the
relationship between intellectual property rights and human rights”
is becoming a important research field. No matter for the harmoni-
ous realization of the international protection for intellectual prop-
erty rights and the international protection for human rights, or the
orderly development of the international law system, this research
is significant. Among the complicated and important problems of
“the relationship between intellectual property rights and human
rights”, the issues which are often concerned and disputed include:
the divergence of the human right attribute of intellectual property
rights; the effects of TRIPS Agreement and intellectual property
rights on the international protection for human rights; the reform
of the international intellectual property law (study with TRIPS A-
greement as its center). From the perspective of international hu-
man rights law, the author discusses these issues which are closely

linked each other by exercising correlative legal fundamentals in
this book.
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This book is divided into three parts; Introduction, Text, and
Conclusion, and the Text consists of four chapters.

In introduction part, the author introduces briefly the defini-
tion of the research theme. Furthermore, academic history is re-
viewed, and the scope of research, the major issues to be explored,
and the basic structure of this book are defined. At length, the
purpose and the meaning of the research are explained.

The basic theoretical question which needs making clear first is
whether intellectual property rights have human right attribute in
the research of “the relationship between intellectual property
rights and human rights”. In chapter 1,firstly, this book discusses
the attribute of intellectual property rights and human rights sepa-
rately; on this basis, through analyzing the related theories of in-
tellectual property rights, reviewing the historical origin of intel-
lectual property rights institutions, comparing the characters be-
tween intellectual property rights and human rights, reading the
related provisions of international human right documents, the au-
thor argues that intellectual property rights is not human right, but
the tool of promoting realization of human rights .

In order to understand the arising of the conflicts between
TRIPS Agreement and international protection for human rights, it
is certainly necessary to review diachronically the institutions of the
international protection for intellectual property rights and that of
the international protection for human rights. In chapter 2, taking
TRIPS Agreement as the dividing line, this book summarizes, re-
veals the characters and trends of the development and evolvement
of the institutions of the international protection for intellectual
property rights; and then, this book summarizes the characters and

trends of the development and evolvement of the institutions of the
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international protection for human rights. Through this historical
review, the author argues that, the origin that TRIPS Agreement
run afoul of basic human rights for example the right to health and
the right to culture etc. is that the separate development between
the institutions of the international protection for intellectual prop-
erty rights and that of the international protection for human rights
since they had been established.

In order to understand deeply the conflicts between TRIPS A-
greement and international protection for human rights, it is quite
necessary to anatomize synchroniclly the international human rights
documents, TRIPS Agreement and its implementing practices. In
chapter 3, this book analyses concretely the representations of the
conflicts Between TRIPS Agreement and the realization of the right
to culture , the right to health, the right to food, the right to de-
velopment etc.. And then, the reasons that the conflicts arose are
discussed. Through this transverse factual review, textual analyses
and theoretical analyses, the author argues that, the conflicts be-
tween TRIPS Agreement and international protection for human
rights contain the direct conflict between the rules, and embody
more mainly the conflicts of rights. From the internal perspectives
of law, this charter analyzes the main reasons of their conflicts in
these aspects which contain the interests’ conflicts of the different
subjects of rights and the institutional conflict in international law.
Furthermore, from the external perspectives, this charter com-
ments on the arising of their conflicts through these aspects which
contain the economic development level of one’s country, the con-
cluding negotiation of TRIPS Agreement,

The most important issue in the research of “the relationship

between intellectual property rights and human rights” is how to
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resolve the conflicts between TRIPS Agreement and international
protection for human rights, and is discussed in the fourth chapter
of this book. In chapter 4, firstly, the author argues the effective
method to resolve or relieve their conflicts is through legislative ap-
proach, namely the institutions reform of TRIPS Agreement, and
this reform must harmonize with international human rights law.
And then, this author reviews the negotiating status quo of the
topics in discussion in relation to TRIPS Agreement in Doha
Round, and analyzes the international conditions in which the re-
form of TRIPS Agreement is going. From the should—be angle of
the development of the legal system, this book puts forward the
principles of guiding the reform of TRIPS Agreement, discusses
the standpoints and strategies choices of China in the issues negoti-
ation in relation to TRIPS Agreement, comments on the concrete
advices of the reform of TRIPS Agreement which the other schol-
ars and the WTO members have suggested. On this basis, the au-
thor argues that the institutions reform of TRIPS Agreement which
is “development orientated” and is instrumental in promoting the
realization of human rights will be inevitable. The humanization of
International law, including the international institutions of protec-
ting intellectual property which takes TRIPS Agreement as its cen-
ter is a general trend.

In the concluding part, based on “the major issues to be ex-
plored” that are raised in introduction part, basic propositions in

this book are summarized.

KeyWords: Intellectual Property Rights; Human Rights; Con-
flict; TRIPS Agreement
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BIP Bilateral Intellectual Property Rights Agreement
(A RIRP= R &)

BIT Bilateral Investment Agreement
(AR FERFEE)

CBD Convention on Biological Diversity
(EDEZHEELAN

CBD-COP Conference of the Parties of the Convention on Biological Diversity
KEMZREXYBFARKS)

CESCR Committee on Economic,Social and Cultural Rights
(BT 2R IURMBRS)
CGRFA Commission on Genetic Resources for Food and Agriculture
ORBFRVBEREEHR )
CHR Commission on Human Rights
(ABRER 2
CTE Committee on Trade and Environment
(ABEHRRBERS
DSB Dispute Settlement Body
(WTO 845t fR DAL
DSU Understanding on Rules and Procedures Governing the Settlement

of Disputes
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ECOSOC United Nations Economic and Social Council

(BEEZF AR LBES)

FAO Food and Agriculture QOrganization of the United Nations
(BAEERERRVHL)

FIPA Foreign Investment Protection and Promotion Agreement
G MR B AR FAR SO

FTA Free Trade Agreement
(BEHHABHE)

GATS General Agreement on Trade in Services
W% H 5 JhED

GATT General Agreement on Tariffs and Trade
(XBERB BHE)

GATTI1994 General Agreement on Tariffs and Trade 1994
(1994 FEXBEH R BHEN

HRC Human Rights Council
(AREES)

ICCPR International Covenant on Civil and Political Rights
(ABRBRAFMBIS A ERA4N

ICESCR International Covenant on Economic,Social and Cultural Rights
(25 A2 WL BUH B BRA 4 )

ICTSD International Centre for Trade and Sustainable Development
(AR STREERBERHFI L)

ILC International Law Committee
BAHER®RZBRAS)

ILO International Labour Organization
(EFRFTHLD

IMF International Monetary Fund

(E B t? T B 4 81
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INGO International Non-governmental Organization
(E B IE B 4 4D

ITPGR International Treaty on Plant Genetic Resources for Food and Ag-
riculture

CORL R 0l A 0 34 45 3F IR R B 24 24 )

MAI Multilateral Agreement on Investment
CE 20k '3 3013 B))

MEA Multilateral Environment Agreement
(ZEAFFHBO

OECD Organization for Economic Cooperation and Development
EFafsRRALZH

OHCHR the Office of the United Nations High Commissioner for Human
Rights
BHEEBANEFREERDEL

PLT Patent Law Treaty
CEBREEAN

RTA Regional Trade Agreement
(KA 5 )

SPLT Substantive Patent Law Treaty
CELAREFIEEA D)

(TRIPS H#5€) Agreement on Trade-Related Aspects of Intellectual Property
Rights
KE5HBH XD REHE)

UDHR Universal Declaration of Human Rights
UHRAREESD

UN United Nations

(BRAHE)



