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Abstract

Administrative contract is a very important field in the administrative law.
However, there still exist many problems with the administrative contract system in
both theory and practice in China. For instance, the theoretical research on
administrative contract is not thorough and extensive enough, the awareness of the
principle, rule, right and obligation allocation and legal relief is still vague, there are
still disagreements over how to apply the theory and legislation of fulfilling the
private law contract in the fulfillment of administrative contract, and the particularity
of the numerous rules of fulfilling the private law contract applying to the fulfillment
of administrative contract is yet to be studied. This work focuses on the construction
of the theoretical system of the fulfillment of administrative contract on the basis of
the reference to the system of fulfilling the private law contract in connection with the
particularity of administrative law and treats the above problems as the major contents
for discussion in this work.

This work is divided into five chapters:

The first chapter is the general introduction to the fulfillment of administrative
contract, focusing on discussing administrative contract and its development,
illustrating the significance of the fulfillment of administrative contract for
administrative contract and administration according to law, and how to understand
the principle and general rules of the fulfillment of administrative contract. The
author first makes a demonstration of the connotation of the administrative contract,
thinking that the conceptual vocabularies of administrative contract are not important.
The “administrative contract” to be adopted by this work has the same meaning as
the conception of administrative covenant, public law contract and public law
covenant, etc., all meaning the agreement concluded between the administrative
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subject and object for the purpose of starting, altering or terminating administrative
legal relationships. Administrative contract has double characteristics: of both
contract and administration, thus differentiating itself from unilateral administrative
behavior and private law contract. Next, the author also infers the cause of
-occurrence and development of administrative contract from the survey of the
development history of administrative contract system in continental legal system and
British and American legal system, and proposes that the fulfillment of the
administrative contract is the core and legal purpose of administrative contract system
and the important measure for realizing administrative legal system, and it also meets
the requirements of contract’ s effectiveness and constitutes the major contents of
contract’ s effectiveness. With this the author intends to further illustrate the theory
and realistic significance of the topic selection of this work. On the principle of the
fulfillment of the administrative contract, the author points out that the principle of
the fulfillment of the administrative contract is different from that of the fulfillment of
the private law contract, because the principle of the fulfillment of the administrative
contract includes not only the basic principles of administrative proceeding law such
as the principles of publicity, fairness and participation, but its most important
principle is the principle that specially guides the fulfilment of administrative
contract, namely the principle of complete fulfillment, the principle of change of
circumstance and the principle of public interest first. In addition, as the principle of
honesty and credit also has an important guiding and standardizing significance for
the fulfillment of administrative contract during the fulfillment of administrative
contract, the author next points out that the rules of fulfillment directly regulate the
contract fulfilling behaviors of administrative subject and object and set up detailed
and specific rights and obligations for administrative subject and object. While
understanding the fulfillment rules of administrative contract, we cannot leave out the
reference to private law rules. However, considering the public law nature of
administrative contract, we must think over the difference between the public and
private law when applying the private law rules, and we should permit the use of the
private law rules in accordance with their nature instead of directly applying them
wholly. Next, the author makes a particular probe into the fulfillment rules applied
under vague agreement, the third person factors and many other complicated
circumstances.

The second chapter discusses the fulfillment of administrative contracts with
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different effectiveness. The work discusses the necessary conditions for the
effectiveness of administrative contract by beginning with the effective important
conditions of administrative contract. Then the work analyses the fulfillment or
consequences of administrative contract under different effective states of
administrative contract including revocability, .ineffectiveness and indefinite
effectiveness according to different circumstances of violating the effective important
conditions of administrative contract. In the part of the effective important conditions
of administrative contract, the author proposes that the effectiveness of administrative
contract should meet the requitrements of the important conditions of subject,
method, format, contents and procédure by referring to the effectiveness rules of
private law contract and combining the public law characteristics of administrative
contract; when the legal important conditions are not completely met, namely when
there exist flaws, we should refer to the effectiveness rules of private law contract
and administrative behaviors; in addition to confirming the ineffectiveness of
administrative contract, we should recognize the existence of many states such as
revocability. For this purpose, the author first points that when the flaws of
administrative contract are not serious enough to lead to ineffectiveness, the
administrative contract belongs to revocable ones; if an administrative contract is
revocable, the subject with revoking right may revoke the administrative contract
according to legal procedure, or it may choose to alter the administrative contract or
adopt other remedial measures allowed by law instead of revoking the contract;
however, once a revocable administrative contract is revoked, the contract will be
not binding upon both parties; at this time, the administrative contract being fulfilled
should be terminated; if the contract has been partially fulfilled, the fulfilled part
should be restored to jts original state in principle in ways including return of
property ; if the property cannot be returned, it should be converted to money for
compensating or making up for the losses, etc. . Next, the author deems that when
there exists series flaw in administrative contract, e. g. , when the ineffectiveness
rules of administrative contract permitting the use of private law contract are
ineffective, or when the administrative contract substitutes the ineffective
administrative behavior, or is ineffective because the characteristic of the
administrative contract is ineffective, this administrative contract should be regarded
as ineffective. Under this circumstance, there is no binding force and fulfillment
effectiveness between the two parties of the contract, and the administrative subject

3
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or object needn’ t fulfill or undertake the obligations stipulated by this contract, aﬁd
the expected legal effects of the two parties should not occur, and the administrative
subject or object may also claim its ineffectiveness; if the faulty party causes any loss
to the other, the former should undertake the contracted negligence obligations; if
both parties are faulty, they should undertake their corresponding compensation
obligations to the other according to the degree and nature of their own faults. Next,
if whether the effective important conditions of administrative contract are met is still
vague, the effectiveness of this contract is yet to be decided. The administrative
contract is not yet binding upon the parties owing to -lack of effective important
conditions. When the effective important conditions are met, the contract will be
certainly effective. Contrarily, if the effective important conditions are not met, the
contract will be certainly ineffective. The author also discusses the legal consequence
of administrative contract whose effectiveness is yet to be decided under different
circumstances. Last, the author deems that in the administrative behavior of both
parties of administrative contract, the administrative subject and object may define a
certain legal facts by agreeing upon possible occurrences in administrative contract as
the conditions attached to the contract. This sort of administrative contract is attached
with articles. The work respectively discusses the fulfillment rules of the
administrative contract attached with articles and administrative contract attached with
terms.

The third chapter discusses the privilege and control in fulfillment of
administrative contract. The author demonstrates the rationality of the existence of
the privilege in administrative contract by beginning with the cause of the existence of
the privilege in administrative contract, and draws a conclusion of the characteristics
of privilege. Next the author makes a demonstrative analysis of the privilege in the
legislation of the administrative contracts in the countries of the continental and
British and American legal system, and proposes that the privilege scope that should
be recognized in the administrative contract legislation of China, and then studies the
possibility and methods of blending the privilege and contract spirit in administrative
contract. Last the author proposes the systematic design of controlling privilege.
When analyzing the cause of the existence of contract privilege, the author thinks that
public interest is the important basis for the existence of the privilege of the
administrative subject. The public law attribute of administrative contract also decides
the necessity of the existence of privilege, while the existence of privilege makes the

4
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purpose of administrative contract better achieved. The author further proposes that
the subject of privilege is only limited to administrative subject its existence should be
based on legal stipulations or contract agreements. However, although the exercise of
privilege is not limited by the contract’ s desirability, it should be limited by the
requirement of safeguarding the public interest. As the scope of privilege, the author
makes an evaluation of the administrative subject privilege in the administrative
contract system of France, Germany, Britain and America, and proposes China
should admit the all-round privileges including supervision and guidance right,
contract interpretation right, alteration and interpretation right and compulsory
enforcement right, and also thinks that the interpretation right when circumstance is
changed and the interpretation right as sanction measures are not administrative
contract privileges. This chapter also focuses on demonstrating the coexistence of
contract and contract spirit, thinking that privilege does not deny spirit of contract,
and does not constitute deprival of individual right and interest, and the optimal mode
of blending contract privilege and spirit is to give necessary limitation to privilege
while admitting it at the same time. To control contract privilege, we should
strengthen the program control exercised on privilege, improve the publicity system,
prior notice and cause explanétion system, witnesses hearing system and other
proceeding systems while clarifying the substantial conditions of restricting exercise
of privilege at the same time on the one hand, and counter the privilege of
administrative subject by endowing the object with enough right; last, we should also
improve the relief approaches of exercising privilege.

The fourth chapter discusses the alteration and termination in fulfillment of
administrative contract. This chapter first analyses different alterations and
consequences in fulfillment of administrative contract. Then it respectively discusses
the circumstances of the termination and unilateral termination of administrative
contract agreements. As to the alteration of administrative contract, the author first
studies the conditions of altering the contract through unanimous negotiation between
the administrative subject and object. Next, the work reviews the rationality of
change of circumstance applying to administrative contract, proposes both
administrative subject and object have the right to exercise right of alteration when
circumstances are seriously changed. The author also sums up the applicable
conditions of change of circumstances. Thereafter, the work focuses on discussing
the unilateral alteration of administrative subject to administrative contract and
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proposes that China should admit that administrative subject has the right to
unilaterally alter the administrative contract to avoid serious damage to public interest
by analyzing different legislation cases of France and Germany. However, this
alteration must meet a certain substantial conditions and proceeding requirements.
Last, as to the administrative contract transfer as a special form of alteration, the
work analyzes the application and limitation of right transfer, obligation shift aﬁd
right and obligation general shift. In the termination part of administrative contract,
the author sums up the qualifications of terminating contract through negotiation
according to the particularity of administrative contract, illustrates the conseqﬁence of
both parties terminating contract by exercising and agreeing upon the right of
termination, analyses the types of termination rights when exercising legal
termination rights and the limitation and legal consequence of administrative subject
or object exercising legal termination rights.

The fifth chapter discusses the obligations arising from default of administrative
contract. The work first analyses the nature and characteristics of default obligations
of administrative contract, then demonstrates the accountability rules to be adopted
for default obligations of administrative contract, and last studies the specific
obligation forms of default obligations of administrative contract. When analyzing the
default obligation, the author thinks the default obligations of administrative contract
contain both the nature of contract and administration. They are different from the
administrative legal obligations that specially take the object as the obligation subject
and the contract obligations with the nature of private law. Instead, they are contract
obligations with the nature of administrative laws. As to the accountability rules of
default obligations of administrative contract, the author demonstrates the conclusion
and cause of administrative contract applying non-fault obligation principle by
analyzing the accountability principle of private law contract. In the last part of this
chapter, the work respectively discusses the types of default obligations to be
undertaken. by the object and administrative subject on the basis of different rights and
obligations of the object and administrative subject in administrative contract.
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