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Abstract

Achieving the administrative purpose through contract measures under legal
administration, service administration and participation-style administration has
become an important measure for China to realize the transfer of administrative
methods. In the recent years, although the legal circle of China approves the
existence of administrative contract in theory and begins to study administrative
contract, and the administrative subject also applies the method of concluding
administrative contract a lot to solve actual problems in practice, the research of the
circle on administrative contract is still in its initial stage, with the contents of
research limited to the necessity of administrative contract applying to administrative
management, definition of the concept and nature of administrative contract, the
relationship between administrative contract and civil contract, etc. , and the research
on the conclusion of administrative contract is rather shallow and superficial, and
there is still no special ‘legislative provisions. The conclusion of administrative
contract is the first step in establishing the administrative contract legal relationship,
not only related to the establishment and effectiveness of contract, but also directly
involving the balance of rights and obligations of both parties of administrative
contract and achievement of the purpose of contract. For this purpose, this work
gives prominence to the construction of the theory and related systems of conclusion
of administrative contract after reviewing the actuality of overseas administrative
contract theory and legislation and thoroughly investigating Chinese administrative
contract practice, to fill the blank of the field of administrative contract law research
in China and actively promote the administrative contract legislation and
administration practice of China.

The first part is the significance of administrative contract and conclusion. In
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this part, the author first defines the concept of administrative contract, thinking that
administrative contract is an agreement on establishing, altering and terminating
administrative legal relationship concluded between the administrative subject and
object through unanimous negotiation for the purpose of achieving the administrative
purpose. The author also defines the administrative contract stated in this work to be
the most typical form in administrative confract-contract concluded between
administrative subject and object. As to the scope of administrative contract, the
author thinks that we should insist that administrative contract be only applied to
public affair field to meet the requirements of public interest, but be not applied to
the scope under direct action of public authority or the scope of equal subject
transaction. Thereafter, the author analyses the status of administrative contract,
thinking that administrative contract is a special contract form that considers the
natures of administration, contract, public law and private law, but as far as its
fundamental attribute, it still has the nature of public law. Last, the author focuses
on illustrating the important significance of the conclusion of administrative contract
to the system of administrative contract system, thinking that the conclusion process
of administrative contract ensures the realization of contract’ s desirability and the
effect of concluding administrative contract decides the effectiveness and obligation of
confract, and so on.

The second part is the conclusion principle of administrative contract. The
author first proposes the awareness of the conclusion principle of administrative
contract, illustrates the reference of the conclusion principle of administrative contract
to the conclusion principle of private law, and divide the conclusion principle of
administrative contract into the principle of community and particularity. Next, the
author analyses the important function of the conclusion principle of administrative
contract in interpreting and supplementing statute laws and interpreting and remedying
the contents of. administrative contract, balancing the rights and obligations
relationship between administrative contract parties, guiding the conclusion behavior
of parties and controlling the exercise of administrative authority and so on. Last, the
author analyses the principle of community and particularity applying to the
conclusion of administrative contract. In it, the author thinks that the principles of
publicity, fairness and honesty and credit are principles of community while the
principles of equality, competition and limited contract freedom are principles of
particularity. The author also focuses on discussing the application of the principle of
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equality, thinking that although administrative subject lies in a relatively active role
in the administrative contract relationship and usually enjoys a certain privilege, the
both parties of administrative contract still enjoy the equality prepared by laws and
both parties are equal personal subjects and should treat each other equally and should
be equal in terms of legal application.

The third part is the conclusion rules of administrative contract. The author
thinks that although there exists a certain relationship between administrative contract
and private law contract, and the ordinary stipulations of private law on contract
behavior are permitted for use in administrative contract, the unreserved application
of ordinary private law rules will undoubtedly conflict with the requirements of the
government public policies and administrative management and the realization of the
administrative contract purpose of public interest. Therefore, we must make
numerous corrections to the rules of private law contract to eliminate the incompatible
contents. In this part of the work, the author makes an exhaustive discussion of the
special rules specially applied to administrative contract conclusion procedures. The
author thinks that bulletin rule is a proceeding rule applied to the whole process from
conclusion, fulfillment, relief, etc. of administrative contract. In addition to
administrative contract conclusion proceeding, the rule should be also applied after
the conclusion of administrative contract. The competition rule here is the sub-
concept of competition rule. The authority of administrative subject choosing object
is limited by this rule. The rule of evasion requires the workers of the administrative
subject interested in the concluded contract to evade participate in the work of
conclusion. The rule of non-unilateral contact requires administrative subject not to
contact with another party independently when one party is not present when handling
matters involving mutually-repellant interests of more than two objects. The rule of
cause explanation requires administrative subject to make explanation to the basis for
its final decision, or make written illustration of the exercise of administrative
privilege. The rule of witness hearing requires administrative subject to hear the
statement, averment and proof of object. As to the rule of agency, the author
focuses on studying the special requirements of rules of unauthorized agency and
agency of estoppel system applying to administrative contract.

The fourth part is the forms and conclusion methods of administrative contract.
The author first points out that administrative contract takes written forms as its
principle, makes further analysis of the written forms, thinking that although it is
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necessary for administrative contract to be in the written form, the written form
should not become the excessive exigency for the effectiveness of administrative
contract. As to the method of concluding administrative contract, the author refers to
the practice of France, Germany, America and the Taiwan area of China, and
proposes such forms as bid invitation, invitation for offer, competitive negotiation,
auction and direct negotiation, etc. in connection with the administrative contract
practice of China, and also makes a ‘detailed probe into the advantage and
disadvantage and specific application of various specific methods.

The fifth part is the conclusion procedure of administrative contract. In this
part, the author studies the value of administrative contract conclusion procedure in
administrative contract system and the rights and obligations relationship between
parties, and makes definitions of administrative contract conclusion procedure,
thinking that administrative contract conclusion procedure is in fact an administrative
procedure and so this procedure is quite different from relevant procedure of private
law contract. Thereafter, the author points out that the initiator of administrative
contract is generally administrative subject, and under many circumstances, what
administrative subject issues to another party is not offer but invitation for offer,
which is the preparatory step for administrative contract to enter the conclusion
procedure. Offer means the initiation of the conclusion of administrative contract as
well as the formal procedure of the conclusion of administrative contract, so its
contents must be specific and definite and must conform to the substantial important
conditions and formal requirements. Here the thesis also discusses the effectiveness
and ineffectiveness rules of important conditions. Last, the author points out that
commitment is a decisive stage for the establishment of administrative contract, and
should also conform to the statutory important conditions and formal requirements.
The author studies the obligatory commitment of administrative contract according to
the particularity of administrative contract and points out that administrative subject:
has the obligation to make commitments to the object under special circumstances.

The sixth part is the effect of the conclusion of administrative contract-
establishment and effectiveness. In this part, the author probes into the establishment
of administrative contract and the "concept of effectiveness and points out the
difference between the two. As to the important conditions of the establishment of
administrative contract, the author thinks that the important conditions of
establishment of administrative contract should be determined on the basis of the
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desirability of the contract parties and discusses the particularity of the important
conditions of establishment of administrative contract and points out the indication of
the intent of independence and being specially limited of the administrative subject,
and the desirability of both parties on equal status. As to the important conditions of
effectiveness of administrative contract, the author thinks that they include not only
the general important conditions of effectiveness applying to all administrative
contracts, namely the application of administrative contract, the indication of the
intent of the parties that there is no fault, etc. , but also the special stipulations of
laws and the special agreements of the parties and some special important conditions
of effectiveness.

The seventh part is the rights and obligations setup of administrative contract.
This part discusses the unequal rights and obligations relationship between
administrative subject and object in contract. The author first illustrates the necessity
of administrative subject enjoying privilege in administrative contract from the
perspective of the public purpose of administrative contract, the characteristic of
administrative legal relationship and public administrative efficiency, etc. ,
demonstrates the possibility of the co-existence of the principle of privilege and
contract freedom and the principle of equality, and proposes that administrative
subject should enjoy the rights of choosing object, guidance and supervision,
interpretation of contract, compulsory enforcement, unilateral alteration,
termination, sanction and other privileges. To balance the privilege of administrative
subject, the author not only thinks that administrative subject bears the obligations of
legally concluding administrative contract, notifying privilege, giving the object
material damage compensation or atonements and fulfilling the contract legally, but
also the object enjoys the right to participate in conclusion procedure, the right to
require administrative subject to fulfill the contract, the right to make pleas to the
privileges exercised by the administrative subject, the right to ask for compensation
for the privileges exercised by the administrative subject, and for the unpredictable
circumstances, the claims for damage compensation, etc.

The eighth part is the conclusion default obligations of administrative contract.
In this part, this work first demonstrates the feasibility of introducing conclusion
default obligations to administrative contract in connection with the rules of private
law contract and the concept and practice of the administrative contracts of the
countries of continental law system and British and American and French system

5
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applying the conclusion default obligations, points out that both parties should agree
to be bound by the legal principles of the legal administration and honesty and credit
principle, etc. in the series of processes of the conclusion of administrative contract,
otherwise they should undertake conclusion default obligations, The author thinks
that the default obligations of concluding administrative contract is a sort of
administrative legal obligations. The subjects of undertaking conclusion default
obligations include both administrative subject and the object, but the conclusion
default obligations of administrative contract assume different characteristics from the
conclusion default obligations ‘of private law in constituent important conditions,
obligation forms and other aspects. Next, the author discusses the basis of conclusion
default obligations of administrative contract-the principle of honesty and credit and
the principle of trust protection, discusses the constituent important conditions of
conclusion default obligations of administrative contract. Next, the author thinks that
the scope of undertaking conclusion default obligations should include not orly direct
losses but also indirect losses, and the methods of undertaking obligations should
include not only the damage compensation of private law contracts but also the
obligatory fulfillment and administrative punishment unique to administrative
contract.
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