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FOREWORD
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Chapter One

Introduction to International Business Law

Key Terms

Civil Law codified law based on the Roman code of Justinian; the basis of
the legal system of most European and Latin American countries

Common Law law as developed and pronounced by the courts in deciding
cases ( “case law” ), based on the common law of England and judicial precedent

Precedent a prior judicial decision relied on as authority or guide for resol-
ving later, similar cases

International business law law that regulates various affairs of international
business transactions and international commercial organizations

CISG (United Nations Convention on Contracts for the International Sale of
Goods) treaty providing legal rules governing sales contracts for goods (not serv-
ices or warranty work) between businesses from two different signatory nations,
unless the parties’ contract excludes CISG provisions

Trade custom and usage the general rules and practices in international trade
activities that have become generally adopted through unvarying habit and common use

As a law subject and a course in law, International Business Law is also
called International Commercial Law, and sometimes the Law of International
Business Transactions. This book is intended for college students, lawyers, econ-
omists and business people seeking to understand the legal aspects of international
business transactions, and it is mainly concerned with the rules and norms that reg-
ulate the person-to-person relationship between two parties transacting business
across national borders.
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1.1 Definition of International Business Law

1.1.1 Defining International Business Law

International business law refers to the body of rules and norms that regulates
the various activities related with international business transactions, or in other
words, all kinds of international commercial relationships, especially the person-
to-person relationship between two parties transacting business across national bor-
ders. Generally, we can define “international business law” as the body of legal
rules and norms that regulates international commercial trade and international bus-

iness organizations.
1.1.2 The Meaning of “International”

In private international law, the international nature of a relationship or institu-
tion is generally examined with a view to establishing a connection with a particular
national legal system. The same is in international business law. The “internation-
ality” of international business law means that its regulating objects are commercial
relationships with foreign elements, that is to say that at least one element among
the subject, the object and the content of an international commercial relationship is
across national borders. Therefore, a commercial transaction is international if .

(1) the parties have their places of business in different States or Countries;

(2) the parties have their nationalities from different Countries;

(3) the commercial activities are performed in a State or District outside the
Country or Countries of one or more parties;

(4) the object of the commercial relationship is located in a State or District
outside the Country or Countries of one or more parties.

1.1.3 The Meaning of “Commercial”

The fact that international business law regulates internatinal transactions of a
commercial nature calls for an explanation. In international business law, a broad
interpretation of commerciality should be adopted: an international transaction
which is economic in character will be considered to be commercial. This is the

universally accepted approach, and adopted by international organizations and dif-
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ferent countries.

According to UNCITRAL Model Law on International Commercial Arbitra-
tion: “The term ‘ commercial’ should be given a wide interpretation so as to cov-
er matters arising from all relationships of a commercial nature, whether contractu-
al or not. Relationships of a commercial nature include, but are not limited to, the
following transactions: any trade transaction for the supply or exchange of goods
or services; distribution agreement; commercial representation or agency; facto-
ring; leasing; construction of works; consuiting; engineering; licensing; invest-
ment; financing; banking; insurance; exploitation agreement or concession; joint
venture and other forms of industrial and business co-operation; carriage of goods
or passengers by air, sea, rail or road. ”

In China, the word “commercial” is also given a wide interpretation. Ac-
cording to the statement originally made by China on 22 January 1987 upon acces-
sion to the 1958 Convention on the Recognition and Enforcement of Foreign Arbi-
tral Awards Convention, China will apply the Convention only to differences ari-
sing out of legal relationships, whether contractual or not, that are considered
commercial under the national law. Article 2 of the Notice of the Supreme
People’s Court on the Disposal of the Relevant Issues about the Foreign-related Ar-
bitration and Foreign Arbitral Matters by the People’s Court points out that the so-
called “commercial legal relationships whether contractual or not” refer to eco-
nomic relationships of rights and obligations arisen from contracts, torts or relative
legal regulations, for example, sale of goods, property leasing, project contrac-
ting, undertaking of processing, transfer of technology, joint venture, cooperative
venture, exploration and exploitation of natural resources, insurance, credit loan,
labor, agency, consultant service and guest and cargo transportation by sea, air,
railway and road, and product liability , environment pollution, accident at sea and
title dispute, but not including disputes between foreign investors and the host
government®,

© FEARICMERS AR 1987 424 A 10 BOATHTREMAR GRIARSATSMNE iR
29) MBI 58 "5k BT AT AR SRR R BRI RIS T4 F A EUE M XA E M
RET A B BY L RASUR U252 2 AN 3038 W7 L 6T \ DRRRAS 0 TR B B AR FE L A VA &1
28 BHIT R AR B E6E 9795 B IR R L RS BB A E R B I KR
LIRSS I RSB ITA SRS (A GRS R B R 5 7R B Z BB S
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1.2 Sources of International Business Law

Sources of law are the materials and processes out of which law is developed,
and it is believed that only the rules made by sovereignty can be the sources of
law. The basic sources of international business law include international conven-

tions and treaties, international customs and usages, and national business-laws.
1.2.1 International Treaties and Conventions

1. The Meaning of Treaties

Treaties are binding agreements under international law entered into by actors
in international law, namely states and international organizations. A Treaty may
also be known as agreement, protocol, covenant, convention, exchange of let-
ters, accord, exchange of notes, memorandum of understanding, etc.. Regardless
of the terminology, all of these international agreements under international law
are equally treaties and the rules are the same.

Article 2 (1) (a) of the 1969 Vienna Convention on the Law of Treaties
states that “treaty” means an international agreement concluded between States in
written form and governed by international law, whether embodied in a single in-
strument or in two or more related instruments and whatever its particular designa-
tion.

2. The Binding Effectiveness of Treaties

From the 19th century on, it has been recognized that a sovereign can limit it
authority to act by consenting to an agreement according to the principle pacta sunt
servanda. Therefore, treaties are binding upon the signatory parties.

Pacta sunt servanda (Latin for “agreements must be kept” ) , a basic princi-
ple of civil law and of international law. In its most common sense, the principle
refers to private contracts, stressing that contained pacts and clauses are law be-
tween the parties, and implies that non-fulfilment of respective obligations is a
breach of the pact. The general principle of correct behaviour in commercial
praxis — and implies the bona fide — is a requirement for the efficacy of the
whole system, so the eventual disorder is sometimes punished by the law of some
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systems even without any direct damages incurred by any of the parties.

With reference to international agreements, “every treaty in force is binding
upon the parties to it and must be performed by them in good faith”. Pacta sunt
servanda is based on good faith. This entitles states to require that obligations be
respected and to rely upon the obligations being respected. This good faith basis of
treaties implies that a party to the treaty cannot invoke provisions of its domestic
law as justification for a failure to perform.

¢

The only limit to pacta sunt servanda is jus cogens ( Latin for *compelling
law” ) , the peremptory norms of general international law.

Meanwhile, because international business law is of a private nature, the
principle of party autonomy also applies to international business transactions. Un-
der some circumstances, only when the parties of an international business transac-
tion have willingly chosen a treaty, the treaty is binding upon the legal relationship
between them. Otherwise, it is not. For example, articie 6 of the United Nations
Convention on Contracts of International Sales of Goods in 1980 states: “The par-
ties may exclude the application of this Convention or, subject to article 12, dero-

]

gate from or vary the effect of any of its provisions.’
3. Treaties in International Business Law

Treaties and conventions related to international business transactions and
trade, entered into by states and international organizations, are sources of interna-
tional business law, and the following are the most important ones:
(1) The United Nations Convention on Contracts of International Sales of
Goods in 1980, CISG;

(2) The UNIDROIT Convention on Agency in the International Sale of
Goods in 1983

(3) The International Convention for the Unification of Certain Rules of Law
Relating to Bills of Lading in 1924, the Hague Rules;

(4) The Convention on the Unification of the Law Relating to Bills of Ex-
change and Promissory Notes in 1930, the Convention Providing a Uni-
form Law of Cheques in 1931;

(5) The Convention on the Law Applicable to Products Liability in 1977,
the Hague Convention; 4
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(6) The Paris Convention on the Protection of Industrial Property in 1883
and revised in 1979, the Paris Convention;

(7) The Convention on the Recognition and Enforcement of Foreign Arbitral
Awards in 1985, the New York Convention.

1.2.2 International Trade Custom and Usage

1. The Meaning of International Custom

Custom and usage refers to the “general rules and practices that have become
generally adopted through unvarying habit and common use”®. And, international
trade custom and usage means the general rules and practices in international trade
activities that have become generally adopted through unvarying habit and common
use.

According to Article 38 (1) (b) of the Statute of the International Court of
Justice, “International custom” is, “as evidence of a general practice accepted as
law”@. International trade customs and usages are international customs in inter-
national business law. As for trade usage, it is considered as any system, custom,
or practice of doing business used so commonly in a vocation, field, or place that
an expectation arises that it will be observed in a particular transaction. Article 9
(2) of CISG states; “The parties are considered, unless otherwise agreed, to
have impliedly made applicable to their contract or its formation a usage of which
the parties knew or ought to have known and which in international trade is widely
known to, and regularly observed by, parties to contracts of the type involved in
the particular trade concerned. ”®

To study international business custom, it is necessary to differentiate be-
tween the following three concepts: custom, usage and general practice. General-
ly, a custom of some kind comes from a usage, and a usage develops from a gen-
eral practice. In nowadays, almost all international business customs are in written

form, and they are usually made or codified by international organizations or inter-

@ Bryan A. Garner, Blach’s Law Dictionary, 8th ed. West Group, 2004, p.413.

@ (EFFEBAAY S 38 (1) (b EERRE], 1E B H 2 UL I 282 ks

@ (BREEEREYELERIAAIEI KE2 5 EEEHS L, CAELIEETHS PSRN Y
AR AT R M
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national conferences. International business custom may be in the form of a model

law, uniform rules, standard contract, etc..
2. The Binding Effectiveness of International Custom

As rules and principles developed gradually from the international business
practices in the long-run, international trade customs are, by nature, not law ; nei-
ther international treatiés or conventions, nor national legislations. An
international trade custom does not have any legal binding effect until the parties of
an international business transaction choose it to apply to their contract, and the
court and arbitration institution may decide or enforce accordingly.

In some countries, the court has the right to interpret the contract between the
two parties according to relative trade custom or usage or practice. In China, para-
graph 2 of article 142 of the General Principles of the Civil Law of the People’s
Republic of China states that; “International practice may be applied to matters for
which neither the law of the People’s Republic of China nor any international trea-

ty concluded or acceded to by the People’s Republic of China has any provisions. ”
3. Customs and Usages in International Business Law

Till now, the most important trade customs are those made by the International
Chamber of Commerce®, the following are the most widely recognized and
accepted ones in international business transactions

(1) The ICC Official Rules for the Interpretation of Trade Terms in

2000, Incoterms 2000

Incoterms are standard trade definitions most commonly used in international
sales contracts. Devised and published by the International Chamber of Com-
merce, they are at the heart of world trade. ICC introduced the first version of In-
coterms — short for “ International Commercial Terms” — in 1936. Since then,

ICC expert lawyers and trade practitioners have updated them six times to keep

(D The International Chamber of Commerce, the World Business Oaganization, was founded in 1919 with an
overriding aim that remains unchanged: to serve world business by promoting trade and investment, open markets for
goods and services, and the free flow of capital. The 1CC is the world’s only truly global business organization re-
sponds by being more assertive in expressing business views. Refers to < www. icewbo. arg >, last visited on June

19, 2008.
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pace with the development of international trade.

Versions of Incoterms preceding the 2000 edition may still be incorporated in-
to future contracts if the parties so agree. However, this of course is not recom-
mended because the latest version is designed to bring Incoterms into line with the
latest developments in commercial practice.

The English text is the original and official version of Incoterms 2000, which
have been endorsed by the United Nations Commission on International Trade Law
(UNCITRAL). Authorized translations into 31 languages are available from ICC
national committees.

Incoterms are internationally accepted commercial trade terms which deter-
mine the passing of risk and the passing of costs under an international contract of
sale. The terms tell each party to the contract what their obligations are for the
carriage of goods from the seller to the buyer, for insurance and for export and im-
port clearances. In addition, should a dispute arise, Incoterms are the only inter-
national trade terms recognized in a court of law. It is strongly recommended that
express reference is made in the contract using the words “ Incoterms 2000” to
avoid confusion with any previous version of Incoterms.

There are 13 Incoterms and they are divided into four major groups: “E”,
“F”, “C” and “D” terms. The first letter is an indication of the group to which
the term belongs. Each group means additional responsibilities and costs for the
exporter. For example, the most commonly used terms under each of these groups
are;: EXW (Ex Works), FOB ( Free on Board), CIF ( Cost, Insurance and
Freight) , DDU (Delivered Duty Unpaid) , and CPT ( Carriage Paid To).

Incoterms are not implied into contracts for the sale of goods. If you desire to
use Incoterms, you must specifically include them in your contract. Further, your
contract should expressly refer to the rules of interpretation as defined in the latest
revision of Incoterms, for example, Incoterms 2000, and you should ensure the
proper application of the terms by additional contract provisions. Also, Incoterms
are not “laws”. In case of a dispute, courts and arbitrators will look at; (1) the
sales contract, (2) who has possession of the goods, and (3 ) what payment, if
any, has been made.

Incoterms Deo. ..

Incoterms 2000 may be included in a sales contract if the parties desire the



