AR LG B % b eid

HNE EER 5%

English in the law of
Intellectual Property (Cases)

A H 2K LY R



21 R EVKEFERFIAF

English in the Law of Intellectual Property( Cases)
FMIRF=BE (2R6]) Tl sziE

HPNE ETH HE

RAK 22X X% HiRi



HEET
KBRS B RER R, R H Rk XA A E S SR R
RS, EEERFIIRERFRFRSHRVE DMRPUARR" MER L

HETAH.
A4t 17 8, TEGQEESH W SR ERRNEY EOEXNE, T
AR EBRES S REF B, TR IEESS,

EHBERS B (CIP) iR

PR (RA) Tl ZGR/PNE, EFMGEE. —H/REK:
na /R EE Lk K& RsAE,2010.9

ISBN 7-5603-2397-8

.4 0.0/ @F- M. AL
FE-HH V. H31

PEREAE B CIP FEEBT (2010) 5% 173493 5

RERE BHE

HERIT FRA

HEREST BAREIIAREHRT

: R/RETE KX HEMiES 108 B84 150006
0451-86414749

http ://hitpress. hit. edu. cn

FRAbAR I KRR

880mmx1230mm 1/16 EQ3K 14.25 =¥ 410 TF
20104E9 ASE1AE 20104E9 A% 1 \ENR
ISBN 7-5603-2397-8

36.00 >t

SEmE

B3 HDE R
S do 5§ P

(iR Ene B B (R R v (R 3 , AL SR R )



Tk

A

ETFMYPT=RA R E R M i, ¥ T A SEBR B AT R A
SR A FEIS S, BB ERMATTRER 5, RETRSE
HRE BRI R - RBIZCR R — A5, A RER BO R T4, A
EEEEg, TBHEEERSEE, MR RRAL T, B M
FiE. HEFLABMGE, MRFNR—ARE, AERZERFHA
A HEHiRH %

WM 1984 EFIEAEHIRAETLIE, RAEH THERKRE, &
EAURE X H S MET. R HEFRER—MRREXL.
il Z ok R PIE R T HICH FRIE L, AR KO T Z At
Fo M 1985 4, KBWANEEIRHEATE, LA TRAMEL,
ICIS7E 1986 &, A — IV~ EZE P IR &, B— TB0Esk
AR EE AR, XTFFIFATHEFEAXA R, AREER
B — e B/MYT 8 ERRIEER A . B SRHNRZRAME  IRR
FARITEME XA AR, THEIEILH A RTEXER?

REAXMTWA T EHELE, A H IS F X EA Franklia
Pierce Law Center 5% 3 $h 8, X FTE22 B i MR PUR B &L +
JUEBTPAEEREZRE. REXEEI T AN ER.E
Mt W RUREENZTERRTRER

NEETFEANEHR, REUD ERBREF - LN EHIR
THe. XERERAEBEHAMINAN ABERNEE —TRERTE
AR 1K TR, B W2 iR d e A t Bl



i AR (RE) R 3EH

HEAHE (B G 8A TRNES R, KRRHER—TE
BUS b ERFEHNES  IARE — SR TS; BMEEE
FETHL S B2, BNEITLERT EEER) . XFRHE
HEE, AT HREFNAEE, DFR—KE RN, RET 15F
AR IE], A B X AE B AR AU AR RS T AR B AL

ENALEREEUNN, FINPTELARERRHER, AR
HROLIREEFEO LA, B LAERRT LE"H. BEASLA
Ro IR, HHRERT, PAERXET L, SFHRFEHEHR
ZHbo

R RIBEHR AR BT IR A A A AT AN R T AE
(EFF EAZ B RXR)  IPAREIFHET . ARG L, KX
WA KEER”, MR ARG R ik, BrA RS r B, 58 A R
BEES. FIARSMBRINER , ERORFEAR—EmERY;
B BIAGHEAOR T, A —EFRIAEHHEA T,

HTFHIVENERIE S, RABA 5 AT LA AR — AR > sk
0P

XTHREBM

BERTXAL, EETTHREEMRT . ARXAFBR—FH 4
HHH? E5HARERER AT ARR? RSN ZFEXF
H$7 MREZE, BAHT7

BABHERATHREARXER(BRT —EE MM FEmE
F), TEEX 2 A i SR BEE SRR , N BRI E AL
o EMEENRNEZRTARE T HHTENEMP R IIEN
Ao RIMERTSNRIBEREHEZLVERAX—BMERIE 10 £
18] , K B4 A A2 53 S (R 4 SRR, « O s Tl ol AR Y R B -
KHA,



W

BT LR T XA — R B R : () R IERE T
PR 14 MTRORBZ —, IR FUFEE; ()RS & KA
B S H R HR R EFFRIGE GERBIMKSNE LE) B9
B; ()L EIEREEEMEBERA LR OBREEN—K
B ARG T 1R A —FF B R N AT SR AY, JL P BT A Y
SRR BIE RN, N —TERER, 53083 8 A BRSOk
RICFERFEI ZF MR, RSB EHAKE B , (854 S A N3
2R, TR ; S) B RAEMEM A ULEE TRERANE,
(R et A BE 4 5 1 17T R SCBR R R B 4R Ko

XTHERE

ABHBFEEAR LA L RR BN RN (17 8 %EMA)
SR 1T AET. BIMATA - SERENANE. AEREGIN
o FPAMUHEBEE LRZMFHAREERRNEHT R I
(Case Briefing) .

Ve 2R, R4 550 H A B {IUR T BESR RS (MR
ZHEERBEERBSNECLER TEASR) MEARESNERR
FH4 AR L, A ER ST BRI T .

FHEM— N EERSARRFAHE. BREEERILESX T 2REH]
HEMA-TAHACHEA.

ROWEMERAO M, B “RHUL” (Case Law) BIFFHRR, B
WA Stare Decisis( = Let the Case Stand) RN, H — PR
HER e RAINPBHEFARENE TE LELBRENRT, T
R ML E R, IMRRR—H4F, RAMZKR —HAFHF
B FE W (Res Judicarta) R-F32 ;1] Stare Decisis IR , ZE53#7
FELHER L R EDER T ERESHNERRAB A T /A" m
RUGHHLRMEFN, IBAMBZ B RS, RAMERIN R,



iv ARERE(RB)F LR

HEEARRESRMAHNT GRERBRANARR . EHAERE
30k A FHB FHENEFRURSLEEWER, IRk, B8R
BRI . TRTH MR AR R E MR, W RRAKCER
R MIE L BRI “EER N (Court Opinions) LR, £
BHEEHNRMOEEERE. b, BRI UL R B8 =X A%
Bo BN MTRREEAPURNRPE L, BEAFENE, £ AR
BERH A AMEREE, BRI AERXET “SFRELR”
(Doctrine of Equivalents)VE? HEMRER . RA—HILKRE, BRI T
PATHITDI G, MARA T AT RERE, TULESAIBRER
EH AR — A, BB L AR SMNER , B2 SE FRAg A
BEHR , ANMBRRAREAEBUMPHERRFGXFELARA. A
XANEN R, “SRBIR"IFARBIET A" (Literal Inter-
pretation) B [FI, TR HE— 2 MR TR F B . Ft—HU,
“SFRIFL"XFY K MEBRER B W ELBET " (Prosecution His-
tory Estoppel) JRR BRI, AR AL BHFACLERFETHM
A RETMUES“SREE"FEFHKRE? BB FHAE
AR, B B % B AR BT RL A, {8 2002 4F 22 E 5 3 B BE 7€ Festo v.
Shouketsu — R XE T HFHFARE.

X—YIVEH, IR AT AN, BX RS BRF PR
—B8, ERAU AN B EERHARB N (ER P ALK ®R”
FEARN TR EFR—EE, B Law). FRAUKICEARARRY
P WA LR, ERRGEX —AXWAGRER BT SLEE)
X§“s R AR, T AN RISCFE RN, AT T
SRS ST RERA R, Ak, oG LRAEXTFRALMY
R, R, SRS tR— TR IENAR, DRSEHERN
WS, MABSCE(HERMAR) MESR, ENRMEEREKFL S
PR R A B RES IR A R M EE, i3 BB 7 BT B3



W " v

TEFRMEAR, R, LS kA 055 R AR B BERT R 8 & SRR ZE 4L T
BATRT '

WaR  ROIHEBTREE AN AMAR, HREFAVIT R,
AHRGIWRE,FBBONE, A LIFREN RS, A LRI
B viabo BT LAY, REIER IR EA MM HRAEILEE, CBEME
FREIFHE AL T S g A%, X ARZE R RIRt (RS PR A
BwsE, AL RASHILENMIAD R, XTREITAEHR
R ERRARRERRORR.

YR, RIAEE KRR R R (R R IR RRYER
Ao EEMETIMEITREA ILEK, EXMEE L, ELECF
b, R EABER R, R R RN ARG T BN E
£, TABRICESMEEHERALILE—ARRTIER(FAR
BB ) IR “ PN R BE

BT ROER, RREERR AN AR A RABFELR"T .
SE% ROIB R, AT AR — MR X, BRI R R R 15 0 40 e] B
FREAEN. ALl i R R L AT RESRN/ME
Hly , BRPEILANREHE A RO, XA RBBIBEEE. HRRFIBF
PO E DA s R IR R A AR Bl P2 1Y

EREEFERPAT 19 HHERMHERER, AT REAKRSE
BEEA LRBEHRES BN, d TR REXMPEUEM
HoF, RIS ROIHF T ERIF SR, PR “ERAFSER
B EMRBRNAR.

XFHFEXR

FERB B R INFEARFT P U R R R —Fr AR, A UFICE
IEEERA, EREERX L UF T EFIMEZLA . RITEILRS
HEKEHMER EFRT RORER LI TE) (B



vi RIRPREL(RH)FALIE

E)MIRE, ZERFREBHRE, BERL, A BTURELN
BEMBFBWNMREEZH.

T2 MEAE BRI A, TR RS T1695
AR SO AR SRR , R LT AR AR R R A
RI—MHRA-

XTI ISR B BT 24 A B A LURBOIRA T
A ERUA R TR, REa] A K1 REF

X FRBA

BOEALHE—FBHEIE)FRICHE, BEX S, X8
BRFEN. B— KREBEFERREZASFAT BRI T
BARHER URBRESTHEANBELRER, MABNERELH
FBERVE, E R L % ERA BT LHR, BRAMECYR, 1R
FEENEIMARELWHIT, FFLERET HFERMNHFAEL), Bk
Al REF=E AR R, B E B F# MBI EZ LK. BHEDH
—RBAUEARER . AV HAZLERO T AN —&
KEMIAE SR, KEBERARBCUBE M NBFEINT L. FFLH
BALBL  XFP B MBFE T EHARR—FFEIR. B, 6%
RRRFBEEEH , H AR REENERH, EERATERN“ AR
R RS CRTIENTSE, IH AR TEHE, TEFE
FIEMIBBA E RN B AT, ARHAME, AT ES
FEFFANEFET®, B EERRRNBERR. B=.%
245 B FrERiT (Y o) B AR “ X" A, AT RR R 22 (1B B BV LU S @ &
ERTEA BEIEMER, EH A BIAGHENE X TR~
F. MBE—K, RAEEZ :Hang on to it; you will know it when you

know it.



10.

11.

12.

H R

Contents

. Introduction

B 1 BE B covereerereesneenesresnennneneneses
. Patentability: Subject Matter

552 B BFURPITHERHA  ceveerereereresnnns

. Patentability; Non-Obviousness

3 F CRURPIRBIERE  eeeeeerrorereneenens

. Patent Application and Patent Rights

M54 B BRI BEREFIL  ooerererrorinininenne

. Patent Claim Interpretation

T R Dt e ——
. Trademark Basics (I)

568 FARERIEI(1)  crevreerrersrensennens
. Trademark Basics (II)

557 8 BARRRIEIE(2)  -oeeeoereerererenones

Registrability

58 B BARIEMHURTED ooveeveveerremsorerencas
9. Trademark Infringement. “Likelihood of Confusion”

B9 F WiIRRBMHEIREZ —  “ TREE IR

Trademark Prosecution

5510 8 FIRMIWERBBERE  ooerererees

Other Unfair Trade Practices

B 11 B HARE YL TR eveermeervemenennes

Dilution

512 B2 TGARIRAL  coveeoereroreerreesenscessnnns



13.

14.

15.

16.

17.

Trade Secret

9513 B g .. emtesessersessratacttananerransassncannre 274
“Right of Publicity” and Other Trade Indicia

14 8 “PFFRRI BEMRFWERI  ceoverererrerreenens 293
Copyright: The Exclusive Rights

515 B JEAL: T FIRL weeveeeeoremserrersemmsresennessesresnennens 315
Copyright Infringement & Fair Use

516 % JRAUBIBRATMER  cvveereerrrrreeremsveesevssnnsens 336
Intellectual Property & Antitrust

517 2 HIPTEAUS T IBRFEE  coveereererrersoreessnsnnrnnnes 390



[1]

Introduction

F1E 4 it

(& %]

it EAE R — A R B F A, EXMHERE ELR L
AR FH, RBAXNFR T AL LT EIRGH/FERAM, R
HEAXNFAGERLE ERBRARLE, 5 —AHedENR, .
LB E5z i Beg A E ML,

MFH—ABELR, iR EREEH AR RELRARBEL S5
HARMGEE, RARAREXL LH(H47E)F 1983 # 544 (F 4
#1985 F 5% 56 (FEAEDF] 20 #4290 FRFH A,

J il LSRR ESEFAH L LAY HEFHAA it
WERETFHLREAMERARPHER, RRLAELEESRASR
—HEARRIAA RRELS R REET RIR F R, BREEFIA
fiR EREP, AN A RERE T R, EEFREL LY
SERIBABGOANEE, BRI RERGH L EE, RBEHEE,EX
RITBGEFHRRUNGEBEE BT FRGERZ —, AIAEL LB, K
MAER 4R P MG R, R R B EEIL, R AR ENRAE



ﬂliﬂFﬂE(iﬂ)%!ﬁﬁl’E

L MAETRPESMAH BERES RS FRP N B EOAH S,

’ SR PRI AR LT EARR—HHMF? R EA—HYE,
A2 E S RE BRI F PR oiR A0 3R A A LY S
— MR, 25 RS RME A, A A RNEERP E S
HEN L ERP A EER? SN XRITERP CHRAN, RT—
ELEHNREH? BNERERAR—GoR AR RS R LAMRT
IR ERGRY , R AT RTEXFE SH P M, o, 23 20
SHMAR, TANLIRERALCBEAALST LS, 2L FAGL
IREREA, ¥R IiR FRAR LB ESANEF P, AT+
A B AR B R R L BT — T B R AT
LRI A RE A,

EI19RR, BHBARAFN SO FRABMAL”; £ 20 #
B ERRAFHRE AARETARLRIM TGS —HIR, FX,
FiR A R AR 21 H TR

BT F T SoiR 2R BHR , K 2 KB TR 3 H R ) M o 2
EAFE, MERTEATARARARBRTFREF G —#F5,

F—ARMAANAH2E2F T EX G RAERE? PEHER
EBAFAAT L IR R ER X, 2R RTE AN, o i % I8
RAMENFELRANE N MFLAY, R EENGELTEF B
REE YR Bk, BABHERGLRALEL - Foin, &
MAELBROALEN, AN TAEE—F0i%, & ATl B s it 8,
i v ik,

Intellectual property issues have become so hot over the past decades
that they have almost turned a touchstone for life or death of many
corporations, and even for international relations between countries. In
colleges and universities, courses on general survey of these topics, or on
actual practical skills, are offered throughout the world in order to bring
students, or even practitioners, up to date with the current trend. In our
country, the Law of Itellectual Property is a “core course” required for all



degree law students and is an important test subject of the bar examination. |

Why is this so? In what way is it really important that it affects our
everyday life? And indeed, what is intellectual property, anyway? To
many, incuding some legal practitioners, the subject of intellectual property
matters is undoubtedly shrouded' in a huge doud of mystery. Some see it as
a lucrative® business, generating enviable incomes for those elite® patent and
trademark attorneys whose circle is closed; others treat it as a matter so
academic that it can be understood and handled by the few learned
professionals, because it is so “intellectual . ”

There is no doubt something “intellectual” about this untouchable and
intangible property, as this part of legal business evolved over the recent
past hundred years. The subject matters have been sufficiently clarified, the
case law and starutory law have developed and implemented in all
industrialized and developing countries, and the work of an intellectual
property practitioner has been pretty much standardized. Because of the
inherent technical nature of some of the issues, such as the cutting-edge
improvements on technologies of machinery, biology or chemistry, the legal
issues around such subjects have become extremely complicated. In this
sense, we have no difficulty finding a flavor of intellect in it.

Property! Everything, no matter how far removed from the talk of the
street, must come down to carth, and everything carries a price tag, no
matter how mtellectuzal. Same thing with intellectual property law practices.
In most of the cases about intellectual property disputes, all have to boil
down to one thing—money. Here, I use the word “money” not in the
sense of cash value, but as a symbolic expression to mean: who controls
what, in a competitive market, in order to gain competitive advantage for
bigger profit over his competitors.

This preliminary introduction is intended to lay bare the mystic subjects
of intellectual property laws that we are going to study, and hopefully, it
will help you get a “bigger picture” from the dry conceptual analysis and the
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long, tedious and hard-to-read cases that could drive the most hard-working
student to sleep.

The basics of intellectual property (often abbreviated as “IP” or “IPR”
for intellectual property nights) matters include. (a) patent, which deals with
technological inventions; (b) trademark, which is a word, a symbol, a
piece of music or even some peculiar scents—or any other indicia to a
particular source as a tradesman’s product or services; (c) copyright - the
right of authorship or right of reproduction to a copyrighted work; (d)
trade secret—anything you intend to cover and did cover for business
reasons; and (e) some other miscellaneous topics ranging from contracts
involving technology or trade licensing, to the publication of a news story,
or even the nappropriate imitation of one’ s face, signature or voice. But
that’ s all you need to know what is technically involved in the IP business.
Practically, it includes everything, and anything you can name.

Then, where does the property fit in? Is it really property? And how
different is an intellectual property from the “real” properties? How different
is a patent from a house?

Now that we have already had some experience in PROPERTY and
TORT laws, we know that a picce of property can be cwated, passed to
others or to one’ s descendants, lerminated, or even destroyed (not in the
sense of destroying a house). In a house situation, we see a particular
parcel of land on which stands a walled structure with a roof. Once you
“have” it, you not only have four walls to live in, and become an owner of
these walls, you also acquire certain important rights which are usually not
as immediately conspicuous as the house itself. We call it a “bundle of
rights"——the “real” estate. In other words, besides being an owner of title
to the piece of land, you have the right to use it for benefit, abuse it by
laying waste to it {provided you don’t step on others’ rights), or not to
use it at all. In this sense we sec something interesting. First and foremost,
the rights are totally different from the ting itself. Usually a thing, like the



land, cannot be created or destroyed. It’s there for ever. But rights are
relative. They can be created, associated with economic benefits,
transferred or terminated. To say one has right to something is not a
conclusion, but a status of degree, because, as we know it, one may have
superior right over some, but not others. In short, people, as holders of
rights, come and go, but the thing (the house and the land) remains there
for ever.

The intellectual property is different. First of all, the thing is usually
not there that you can see and touch. Maybe we can even say, the thang is
nowhere, and what is left is only the rights to do things.

Take patent, for example. What is important to the patentee is not the
right to use, make and sell a patented process or products, but the right to
stop others from using, making or selling them. As for the particular
patented item (a single product), he is not interested as to who owns it
because it is always purchased by someone who will acquire full title to it.

For trademarks, one can own a trademark right to a particular word or
symbol, whether he created it or merely appropriated it by adoption. In the
former, the immediate example may be KODAK® for films, and in the
latter, the word CAMEL for cigarette or a flying horse for an oil business.
How does the property right arise in these situations? Simply because the
Eastman Kodak Company coined the word, it can exclude all others from
using it, or can it not? How about a newspaper journalist who created a
special expression or a politician who is the first to use a catchy phrase? Do
they have the exclusive right?™ More confusingly, a tradesman takes an
everyday word from the dictionary, or a figure from ancient Greek
mythology (e.g., the Pegasus, or the “flying horse” owned by Mobile),
as his trademark. Why should he have the exclusive right over others who
may also be interested in these words or figures and find them useful for
their businesses?

In copyright, an author writes a book which is published and a copy of
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which is sold to a buyer who, rather than the author, has the exclusive
ownership to that particular copy. So what is important as the “copyright”
for the author or publisher?

Most legal literatures may simply provide a ready answer by saying that
these rights are stipulated in the law. Then, ask yourself a question: where
does the “law” come from? Why, how, and to what degree are these rights
Jjustified and protected?

Intellectual property studies involve more questions than answers. The
laws are developing, and the practical skills vary from country to country.
The business of IP practice is totally different from that which I knew nearly
twenty years ago, some of which is good in keeping up with the world’ s
trend, and some can be very startling. It does not matter whether or not
you will become engaged in this business in the future. But through this
course, I hope you can pick up some useful knowledge and skills that will
be beneficial for your future practice, in law, or in other walks of life.
When you take on the study subjects, you should keep your mind open and
aitical, like any other legal practitioners of law. Do not take a whole-sale
answer when you have a question. Challenge yourself. Put a question mark
on what they say as an obvious solution, see if you can identify some issues
of deeper meaning, and lead your study to 2 more advanced stage. That’s
what they mean by “think like a lawyer.”

In this course, as we have done previously for other courses that dealt
with general topics of legal studies, the property and torts, our examination
of the intellectual property matters are mostly based on case studies and
analyses, rather than memorizing a few simplified definitional terms and
concepts, because the issues and solutions are best illustrated in a
confrontational situation where competing interests are fully presented from
both sides over the issue.

This course will run roughly from a general introduction to the
competitive process, which is this Unit, to the problems of patent,



