wvizo Aner

+
N2 Tt Gy Fisor e B ot

Bl ALY 7218

DR /%

pU3E

ST



ﬁf@; %ﬂl’/dﬂ JZZ&/@/%
L it Ghagen, Jagen i Gt

=
7/
/7
7

8

BEE AL A R AR

R /3%

==

KE# 2 xu i

e



Frte st
i EN S
Fteps
a4

W & &
Fhsk sk
W R 24
W A 24

BHEERRE (CIP) ¥iE

B A sy 2 4y S AR B / B R . —k
o BHERSEHRsE, 20113

(HEFHELUE)

ISBN 978 -7 —5041 - 5608 — 2

L OF - 0. O M OE%EHEK -%4 - 28
-5 -E V. OG647. 36

HE A1 CIP il (2011) 27003215 5

HER&ETT
i
.
£ H
E |
wWoO%
2
FoOX
U S
F ¥

FEERTL Y

b - X EZENREZRE 9 5 Hiaiiaig
100101 SRIBEI A S
010 - 64891796 v il
B FE A Y

B B R o, B e Aol

AR 8 T P EYLEN R TR A i brd
169 A x239 2k 16 FF Ep /4
15 Ep 8
224 T E #

010 - 64989009

010 - 64981265
hitp.//www. esph com cn

2011 4E3 A% 1R
20114 3 A% 1 KEIRI
1—3 000

30 007G

WA N R, HE B ERRIIRARR,



OB

s/ B

(A EXE) P RERS

B iz
(3.3

(FRLE R )

i) &

JE B 17

(3.3

i
a

TEREHFT¥ 2R EFL
AEAFHE HELLERF
FERFFE2K

AFEFHEAZHR BLERT
FPREBFHEFARFTIRESE FRER
AEFHRAFELK #HZ

£ R

AFEFEAFEE BLERNT



# %

BEERFLELBLAL UG REFRAT R FF RN RE F AL
AERNFRAGEXRFLLEL D UL A, REREERFLLEL
AUGERRANE, M TERFLELELSUDBINER, RAREY
FERFLECELSBEHMARE, RAFWBERLTRTFOLK, U
Fj#fnigite, BAERNEANEFNLEREN, AFECHAMRXAER
RS L, RALEE, £0%. XREMAEE, EFRHRUTE
AR

- RELSUANRFERE ., RERLUASFUHTE, AH874
GETHEMNDELL TR, AAWENEFEL S RE. L2BRFFH
FeBEWEEZEE L,

I BB URNBRARERENE, REEEARAWIF. ¥
HIE, ATHEN, ARFRFRFRFRAE, RETZRAKES, EHF
FlA A S R,

Z.ABRRAPUAS RN ERXRREE M, ETHEFFRAFTEHE
REERLE-—RIEHREXYHNHREBAIRA, BEFREFL
ZRSRBFEAKERETHEEX R, BN, AEBRETERNEKR Y
K, BRBALEL 0O RMATR WX R, #T T LA B
i

W, EERLSHADHANBNAG T &, L —, TEREFRFLLE
MARE, (1) RRBFFRFELELSAEFENELNR: RF5H



HWE—; (2) RERFERFLLELAPHENFA: TEKRERZ
BB, WERERREERAREMREY LSBT, BEREZ LS
B, KERERFSZEBEHARA; O) ZERSFERFLELEL
AHEWRF: THEXE “UFZRANIAFLBL2RFT T
BEAERZELSHE, o, ALIGFFRFEANLELLIBRAFTR
Ko BEALDW RN ZF LN —HERAR, HE-FEEEEFK
fo £=, RAFLLBELPRAF NN, FLELERGFRZALN
EMARNATRN BN, FEFRALLENPRIRE, £ W, TEF
FEBRFELERDTRAE. BEFRESERES® ., AT KH. &
— REWEN, UXRAXERRE, FEHRE, EXRFOF. B K
S5RLERFRARAXCELSGFREAK. 1, REFFIRFLL
BLLFFHENARENT, (1) BAREN: &%, 2. AF. K#,
FEEFEGRM, K “E BIATEFPRNEEN, -k FRGEN,
SHEGATHAT A EE., CERATFENREN, TRABREN, BHE
Wi (2) S4AERFHREE: BRBK (HFE) M (REHTR),
REGEERFAEFREAER LA, HFARRATRHE G SEEE
WA E N EET X

i, fEA UGB NTE, -, RESLEL L HHNE
AREHBETERPRHE. (1) AEARFFHEARE LN ZTHE R
BEABMNEE; (2) #HALBER QUGN AFTARYFRERE, AALIW
FHEKBERARATORDIAFELBL UL WBEARATE, BT
BRTAERFZER ) HEAABINEINEEFFRNLELL
AEFETEATAREER; (4) HHEAMRAERILHFATHF K
WAESZN, pTaEARAE (FRAFFERFEHRFTART XN
TE&) RBARBTAFAEBIREETRELEL L AL WK, A
T, REHFABRAUHE. (1) RATRENHEEABRTEFR
HAERELLSUDNLERE, DARFETHLAFMELELI T AN
EAEMEEVERERAERT AR LANATRENERERE; (2) hLERL
DU GBI RRTHEERHE, (THEWE) BZAHEFH &N AA
ABEANETEERTETREHE, NiaEs (FREVE)
EAEANTWHMENAENXPRERFAL, ARABTRATAAEL



TUHMAEAE, HRAKEUA TSR RTEBENOTHRER, =,
REFDIH. (1) REELEL L UPLAEHXNTIORMA: &
ARBAWAZBBTUR NG EERNTERERS; FRMBAES
FRELCBASARNFEE; (2) RELHLBA L UDABAERER
ERBIE: RELRFLLBADERFLAFTH LRET HAWY
PR, BER, AZEERMBARERAN, ¥ R4S TURER
iR,

KW HEFR ¥4 AL 49 4AHE



The Settlement of Disputes Over Disciplinary Actions
Between Students and Tertiary Institutions

ABSTRACT

Disputes over disciplinary actions between students and tertiary institutions
have been a hot topic in the field of educational law in recent years. To study
further and thoroughly the disputes over disciplinary actions, and to perfect the
mechanism are theoretically and practically significant to extricating us from the
predicament of disciplinary action disputes, to constructing disciplinary action
system in Chinese institutions of higher learning, to forming a new order in
higher education, and establishing harmonious society. This dissertation, on the
basis of relevant researches, focuses on the discussion and solution of five
issues.

1. Causes, situations, and focuses of disciplinary action disputes. The
causes are mainly from students’ refusal to accept disciplinary actions. The
disputes are mainly centered round the three issues of action standards, action
procedures and remedy approaches.

2. Present solutions and problems of disciplinary action disputes. The



approaches mainly include in-school appeal, administrative appeal, administrative
reconsideration, administrative litigation and civil litigation. Although there are
successful cases, problems and obstacles do exist to different extents.

3. Legal relationships and positioning of disciplinary action dispute. Educational
administrative power in institutions of higher learning, in nature, is the administrative
power of social economy which is subjected to the national influence, so there must be
both administrative and civil legal relationships between universities and students. As a
result, from the origin of universies’ administrative right, the nature of disciplinary
actions and relevant legal relationships can be defined and corresponding approaches
can be adopted.

4. Further perfection of the inner mechanism of solving disciplinary action
disputes. Firstly, perfect the disciplinary action system in colleges and
universities. To begin with, clarify the theoretical premise for disciplinary action
system exists in universities; the unity between order and freedom; next, perfect
the standard of disciplinary action system. The standard of scope is three-
dimensional field; the standard of contents is the guarantee of fundamental rights
and the minimum performance of duty; the standard of degree is the principle of
proportions and the standard of basis is that the rule should comply with the
law. Moreover, perfect the procedure. The disciplinary procedure of North
Carolina University can be used as reference to design disciplinary action system
with impartial procedures. Secondly, define in-school appeal right in terms of
disciplinary actions. The appeal right is a basic human right of students, and it
is also a right of constitutional procedure. Thirdly, set up appeal organ for
disciplinary actions. The appeal committee should be defined as in-school
administrative arbitrary institution and established independently from the
organizational structure of the university. Fourthly, formulate appeal system as to
the disciplinary action. The university should, based on the principle of being
legal, open, simple, uniform and effective, and on behalf of the school itself,
draft, examine and decide, record and issue, revise and abolish the appeal
system. Fifthly, guarantee the effective operation of the appeal system. To start

with, operating principles include the principle of being legitimate, fair, open,



timely and convenient for the students, the principle of independently
performing arbitrary right based on “rule” , the principle of one-time arbitration,
the principle of examining the legality and appropriateness of detailed
administrative action, the principle of non-mediation, and the principle of
evasion. Additionally, the linking-up with exterior procedures. By revising
Educational Law and the Law of Higher Education, the legal position of
student’s appeal system can be improved and the linking-up in-school appeal
system and exterior legal remedy approaches can be clarified.

5. Further perfect the exterior mechanism of settling disciplinary action
disputes, Firstly, perfect the educational administrative appeal system that is
relevant to disciplinary action disputes. To begin with, educational administrative
appeal system, in law, should be defined as educational administrative
arbitration. Next, confirm the approach of educational administrative appeal in
disciplinary action disputes, there must be adequate legal basis to show that
educational administrative departments have responsibility to settle the dispute, and
it shouldn’t be considered inferior to the appeal reception right. Furthermore,
educational administrative departments should supervise educational administration
through examining the disciplinary action regulations of universities and
colleges. What’s more, relevant regulations should be formulated to guarantee the
fair operation of educational administrative appeal. For example, Ministry of
Education can formulate Implementing Measures of Educational Administrative
Appeal from Students in institutions of higher learning to guarantee that the local
educational administrative departments perform the responsibility of dealing with
disciplinary action disputes based on law. Secondly, perfect educational administrative
reconsideration system. On one hand, confirm that administrative reconsideration
system is a way to settle disciplinary action disputes. For example, administrative
punishments like dismissal and refusal to issue diploma or degree diploma should be
brought into the channel of administrative reconsideration. On the other hand , improve
administrative consideration system to settle disciplinary action disputes. Administrative
Consideration Law should include the right of suspension or advance withdrawal for
specific administrative actions against laws; the operating authority or procedure in



abstract administrative action stipulated in Administrative Reconsideration Law should
be completed, the defining standard of inappropriate detailed administrative action
should be clarified; the operability of administrative reconsideration’s supervising of
inappropriate action should be enhanced. Thirdly, perfect litigation mechanism. To
start with, perfect administrative litigation mechanism relevant to handling
disciplinary action disputes: define the qualification of administrative defendant
in universities and colleges by deep-rooted judicial interpretation; the court
strengthens the examination towards the regulations on disciplinary actions in
universities or colleges. Next, perfect the civil litigation mechanism relevant to
handling disciplinary action disputes. The students can bring civil litigation when
the disciplinary action, in procedure or action, violates their property right,

right of reputation, right of personal freedom, right of privacy and so on.

key words: tertiary Institution, student, disciplinary action, disputes, settlement
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