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RFALE MR A
Ih 3B R JE 5 EEA G

FH—T REGTEENEABE

— B nER

BB SRR TP Dk F AL “ delicta privata” , BI{2
EMAKMAR REXEU=WITH, AR FTLARXLRITH
BYBEA“ crimina publica” , XIEF B, LR EHPLMEE
NIRRT RH, MEE GER BATHE, B
FIE R FF, T BUE ( magistrate ) Xf 47 4 A LA 4k
TLAEANEHNEFRER . ZEANENHBEEERAHETH
ANERHARERINEESBIcE, 52HN,  ERERE
b, 4Tt RMIR AT LUSRAR T & IS B 2 IR, LA AL B2 E IS 1
ZFEREAEBET RS LRANMEN, B TRIER
FHRARKARET N, ik, B XBER I REFTH,

PO h#ESRARBKFWLREMBREMAZZ _&F
E LR B delictus” BES: , X3 BRI K Bl R A 3T (T3 B ik b
Hik, HTFEESHEREM ARANRETR”, FEAERK
WK FHBRRIEELFELRERE BRAREITRE”,
478 5§ 49 “ unerlaubte Handlung” | % [ B: 5 (4 “ acte lic-
ite/délit(civil) ", HABEEE B R EES T, BBIFEN AL
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1R, OB SR VAL P45 Z RIS R M4 B 2848, seoh, oV &
WA EE TIRBIT N, SBE RIEEEMEF , “ delicus” FIBE SRR ILRIT M.

FEFRRBRRFEETE L, " tort” (A BRI FHL T 3 tortus™ , bk # 41 #H
HEDMEERE, LR LR T RATTER M2 BRI 7E T e 4 28 - 5 2 3 E ” f1a]
@ Rk EED, “torum” B F “tort” B EFE B %S % 2 AL A (Norman
Conquest) 328 =5 2 Ja , EHRERP B M A KBOEBEERIEST . EREXP, R
AT A tort™ YR T “wwist” , BRI " , RAHATHER T35 P 2 EHST R
HYIE MR @ FEE R, BANAT HB B N 2 R EAR 478 (civil wrongs)”, 55
BT AN AR A BB R R T . B0, 38 M 2% F {6 7 (Birk) 1A R, il R
BEREITHNRR EREEXFTMEE TRANFME KB TRUAC S XA
RUMRRB M08 L ERBH " ORE KL Py~ on” BEATE KR R I IH HiE
AR R, 4% 48 K B v % 38 8 SR B delict” BB &, (HBA & HACEEBE ST IR A, — % B #i
HF ERE ERAREER LR ER BN, B RKREEL T LR
FEBREH

S B H KBHEE RN AR LRI, EERFERNAUL Y EIRIE
IR (Winfield) D0k, “ RAFHER FiE R E BB R EINE LT EM TR, ML %
6 10— AR B B SR SCS R T BoR AT AL 2 i " O T M AR B
¥ - FEAT B (Helmut Kozid ) # #% 1 37 & B 49 ( BX ¥4 2 4L 3¢ 4T 5 U ( PETL) ) 76 48

@ "HEARBPMA FETE X—-RENEENT,FEMEZNEWIHRED | 83 WHkE
A AENRETNLRERELRE WP | EORER" XEFMEE  ERERA O AREN, T EZANH
XFOERSE AEHRE BARYUN, IFNHELELEANEEHN((REBEREH$EY). B
W BEHEEEERNEN, RAT AR X—RiB. XEMEN R £ EAIE L. BA —MiEE
ERGERV BEFEBIFRMIT MR FH:(HARRRIEEY (52 87) %8 1 AR 2006 4F 1, 5
2~3m,

@ See André Tunc,Torts: Int. Enc. Comp. L. XI Torts (193) ch.1,p.7.

@ Ourliac adn de Malafosse, Droit romain et ancient droit. Les obligations ( Paris 1957 ) 290. cited from
André Tunc, Torts: Int. Enc. Comp. L. XI Torts (193) ch.1,p.7.

@ TR AEIREREEAER ERRN, AT R B A R T i 20 TRk v R 8, %k
HHRER L EHRRS WA BEANEMIEEIF.

® “breach of a legal duty which affects the interests of an individual to a degree which the law regards as
sufficient to allow that individual to complain on his or her own account rather than as a representative of society as
a whole. ” See Clerk & Lindsell on Torts, 19ed. 2006, p. 2.

® “Tortious liability arises from the breach of a duty primarily fixed by the law; such duty is 1owards per-
sons generally and its breach is redressible by an action for unliquidated damages. " See W. V. H. Rogers, Winfield
& Jolowicz, Tort, Sweet & Maxwell, 18™ ed. 2010, p. 6.
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1:101 &Ml “4T R RIEEA S EIT IR E " OCRARIT N 5 B fE R 5 3h LA KB
BXA XBREMAFFOMAERE L BRUTH WEERS. G - BIR(V.
Bar) (% 11 3t 5 A0 BR M R 7k BB 52) BNC SL R 2 HHE 48 (DCFR) Y@HEAFMR A T
“ & FSMEYFTAE” (extra-contractual liability) IHEE . 4R, & RIS TR BRI
FE, B EAE TR EEMA LEHE,

REFEMNAREE S E L EBERET RS ERFEE, flm, EHHEE
WK BT R R4 — R R EM AR HFT R AR IR R R RS " P # 8
BilK REBUTARBITAANN TERE, REEEBRFHNREHZE A MTH, TR
ERRLRE 89 3055, IR R BE AER T K, 1R 3 AN B AUR AN U 7 AR el R A 28
R O 2 7R A B AL A R TG R IOAT R " O KB E BB - U AHRAAT A iR
PokmR . RFEN U AMIEHRELN, HEEZRNEREPEFILE; 178 R
BEMEANGT R (EREAER), WG TR (AT SIYBEALE
%) OREHXRBITHRBEZES N B RARREMETHY KENERINERR,
S5 EZERRAR-B BERBR T “ BTN BRI RAA L&, A L
TEBEHK, HESARBANEATRBREER

EENN, ARSI R R R L5 E R IRE, B BERA W
THRALEHE B 5%, A E XM X E“ R il TREL W SFE @R A
BFAESHAE A RABEMET 0 T ERZE, MEREF BN 8RN REST
AEEFARE 520 T TRASENEIE, FER R X LB B4R, E
SHRANGETAFTEER R HK, R EEYRE £ H AR L,
LARABAREIT A REME, AEMEHSXAENHBER, " BROESAZELNE
BRI FHERRY K, RGBT X 5 B S Mk . 7 ERB A EALR
LB G, RAAT o & S A X 58 S 55 B3 S A BE R b, T o £ s 5 b b S 55
BN PRI R EC, I HER - XS R SHFTFh SR EE
R ZFRBE RGO

@ Art. 1:101. Basic norm.

(1) A person to whom damage to another is legally attributed is liable to compensate that damage.

(2) Damage may be attributed in particular to the person a) whose conduct constituting fault has caused it; or
b) whose abnormally dangerous activity has caused it; or ¢) whose auxiliary has caused it within the scope of his
functions.

@ Chr. v. Bar,DCFR (Draft of Common Frame of Reference) ,2009,Book IV “Noncontractual Liability”.

@ EFH(RRSEEAR) (L), PEARKE LR 2010 AR5 4 01,

@ AL CRAUBHEREE) (58 3 M) AR BRER AR 2005 4B, %5 13 0L,

B OEE RAAT AEE—BAEKT  ROE¥HE)2001 4,
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REEAGH P E" IR S5 ML SR, WCORKE - B M, ¥, %kd”;
(H):“H0H) Bl A EHEREEHER  REEGRERER T “EHEE— RIA
53" B IERAHE O R BN, ML & R ERS AR IR E A & 7 B S B4
FEEEE, wREHE LSRG IS LR LR XREFEERHETR® E
KER A HIEWND Sk Q0" f R0 M X4, Bk, AiE B 4 0 2 m
M2 T (T Wik ) B FHE— BRI, E—NMRE AR FRAF B X 5 A
BAFE BREFAZENE ST, BTG HILUAP T RSP EEHANTH
Al AR EE AT FHRBEIGHERH,

AR BRREEE?

(—) B A R L A

FEAAGERRT AR, EEESFHALUR) SR & BN TR M E,
RAUH: ) B GRETE T a0 Ab B4 S8 P A B9AT N AR B A B R EFSBHR
BFIRA, AT, MEEEZE R ERENEER RN ERAEER, 3T
LI 43 Rt F P fh A R

BHE EMAEZRE, il HAARBEHMARE, PEFE FTANAATER
(casum sentit dominus/absolute property rule)” ., XA T EEHEER BB, “#
FILTFREZA" O KK, AAFBEZHAELBH SHRFAARRRANS = AKX
HIE, BRBAEX WL RFE. BR EEAHERANMEANZEAZRE EF
FRRE B0 R AR IE M M ESR I FAKHEUBERE AT ONRE. B, BREME
AMBZEANZRIRET ST ERBER ,BUF 5 TR b 24 HEAZ I8 =5 KB &
HE BB ERZAORE, MER AL RRAF FLhe%s,

B, B—FERR SRR IT R B B, B A ST XHR F HBER A AL (cost inter-
nalization ) , (f 8 & A FEAE 238 A H A9 1T o A AR BB T80 86 0432 < 9 JRLR: , 7 EL G35 A
FAEMLEEBE SRLRZELELE, BHAAAFER, WAEARALE
AP W SRR, BUMAAN G B2 EH R R BA L I#AN
RN RS, BRI ETAAETARHSNEY., EYRES, ALMR

O HER (PEERNELESEMRER) , R A 2000 F48,58 247 T,

@ XT&E EFEN HESTREGREHNES LSS (PEERRE), B AR 1988 4
R85 186 SULAT ;245 (P ERKS), LM AR AR 1993 17,55 210 T, LW (P EERET) , &
PRt RAE 1996 SERR, 35 569 TTLL T s - RANIEIE) (45 3 BR) , AR XL i ARAE 2005 45, 58 77 T
LIF,

@ “Let the loss lie where it falls. ” See O. W. Holmes, Common Law, 1881 ,p-76.
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32, VR AR M AN TR O 4R BE S (talion) X AR H AR A B H HB%E LR Fr B 2 561 3%,
FRAEE BV RBNERTTE. R, ARKRER T RERGBE, G E SRR
ARNFEENROES. 52, BNKEENEERESHBRER N =FER, B
AE—THBEAMENBER S -FTLEBEAZENEZREIN(EEEEEZ
RE FHREKAMLFEGR), RAERERM AR Fh, mEAF RBHRERET
f£. WNEMNATE, “ RIEFE—TMMERAHE D , 70 547 8 BUE X F R7 25 R B
MEFUTFREZL . VRSN & ZRYE, R H A &8 22 BT B 5 5 s il
HGEIE—F BEXHSMET TAERTE R EXEFLEBREBHLE, B
FaghEEE YHEETH TR ARFHRRNENHTERBNERM.Q YR
MEDPRBT TUEGZE, NENFH Y8 AZE L LM RASME (cost externalisati-
on) EZRERG M RGP RAARENRE FH" . EEMERHSHEBRNE
ZHG I EABRBELRE, RHRFARK AR THUARE, LME 19 #He
REE e B AR BT B 3 4t & fR & ( Sozialversicherung) ( E E 0% T B {7
B R A ERE) AR, EP AR T UM SBEA N EN R HE=A—
2 RIS 43 R AR S — WAL MR B RS R T LU A SRR T B W R B ek
WHRHFRABAIMOER O FOHERNAERRERGLE, HESE T “BRHRIT
EREN IR B RET" Mk E @

() NEBRAT R BRI T

R, REENREROESERR ERBET A, BRI RETHN
B0 HERMERTR ST - BEHENFLERN BRITIE" ONBETRERS
MHFEEBERZNRENEN, SERAERNFLEARER, T2 REESZHE R,
BT RHERA ZKRBEARHFE B—, ORI R B EE A B RE R
JRIT MR EMASRZIE M, WRALA ELHMNMET REMACINELSHT.E
AEEE) MEREFGEESHEB R, B, BRI EEEOERENE, RV EN
HEREARN—RELR, F_ . MEXRBEEFTHARANRET N, B=.EHEE

@® *“Sound policy lets losses lie where they fall except where a special reason can be shown for interfer-
ence. ” See Holms,Common Law,p. S0.

Q@ AXRREHRIEMERAEL.SREAET XV _HHiEmieA.,

@ FHARWIEERSHLBRURBLFRRNLE.SLTXBNEMNEELR,

@ P.S. Atiyah,American Tort Law in Crisis, in: Jounal of Legal Study 1987 Vol. 7,No. 2,p. 279; Richard
B. Stewart, Crisis in Tort Law? The Institutional Perspective ,in 54 U. Chi. Rev. 184 (1987) etc.

® A-HRMEEMEENLHPOTEIX— S UETE. (SEFITMASE RN, HILAR
HiRUH: 1987 SRR (o [ 1 B AT 2001 4R BIAR) s ERIBIE (AT 0 IR EMME R BFSR) , h EBE &
R 1992 SERG (2004 ECBITIR) -
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B, AREAT R Z AT AR BT LT, 2 B R @A B B R 47 X RAE T s
FIRA LI L, BRLL, “ RABUT R WAl FR o RELEXMAER" . MAF 5
EELARE , 40 B E B FRETEA G (e fn Bk BB FETA L.

B T7E Tolk #Ean Z 80, B R AIEEMEAT N BRI EEERME N R A, BT,
RANGHEE IR BRARBEIT L o B RARTE BRI KRG R 3 REFR I
FERY g, 7R, (R R vk ) i AT UE 8 LU A AR R D A R RS
LR N “ Deliktsrecht” , il B & Tolb Eav i) & R, BRI BT HOR . T 45 35 i 18 B 20 8 BT
A BET MR BUE 25, $URR R & 37 4F ( Gefihrdungshaftung ) .

BEE Tl iR G, AR ST E P MERBE LA TARENEL: AR B
MERBEEMET N, KRB &P L& 8 R Lk, @40 A #)
BEBMARAT KEZSHAESLF 2. RETFRHELUITRARE" NATE,
177l XUBS A 2 B R 1, L 41 A 8 I e Ak 7 e LA 9T DL O S LA s e 4 R 5K XL o
HFATIAZLIE—MFENHSHRA, SBOERBRNREEC ST LEE T
IR TE 1 4 B R0 J2 T B XURS: T A, 2 XUR B 75 LA R R Bt R U
BRN—AHE, AAZEREGAEFERBINR: A% DR, T8 XMW
IEAEAT R (RARATHR) JREY delicwum B0, (B, BAURAUT R EIKE 5>, AR £X
FiEL S B R T AT O, TR AR Lty 7 B AR R L AR AN IER T
(BN, BT AT 9 SCE THRBIE ) S e T H R B 7R BT 5B i B % A BRI 1B E 4T
A, AL & bR R BRI S e R A OB A R B A BB 2 i £
HATHE, R RIIT AR EERE.” @

PEE AR ARB R, REFREARBAB AR LT T, ROBAELES . 21K
TR AR REDKFI TR BN SIS AENEER TR, BAR
KT TR TR TR L A7 U, (B BT A X L AR R IR 1R BT A AT, RAEZE “ Ak I,
SR, H XGRS AEAT ZLEH RSN XE B E, B EERRR 2R, ¢
TCIR LT 1 ORI « B BT 8 DR S ML 3 4 31 0 R AUK R TRAR & M BLR MR R f5
RONA BN BRI TE B T A2 IBAES ) A IR (0 B 75056 32 /R v D0 1) it
TRLA S HAAR S e ) 5 2R R A (e E R B AR T Xt sk B 22 m) .
AE A2 R AR VF F] 5 1 ) S B9 e XU , 3 BUR AL ST IS PR B0 B oh R k47 il As
BRI PR ST R AR R A UG . ANt B R K B, S8 15 3

(D it has been designed to govern individuals and it now mainly applies to private and public enterprises. ”
See André Tunc,Torts: Int. Enc. Comp. L. XI Torts (193) ch.1,p.6.

@ T PFHEME (AR TR AT ) 5308 1993 4ERR 45 2 TUIE 1, %31 11 T8 A R ERE
(E27 00 K]



B—F GNFEERR BEABS HERREBALEMS 7

EREEREHERE, LT EFEENEEDEFE, P IFAEANEA,
BEAMEAPHEN ZHR HERED

ER PR L R EART R T KRB T M4 X B BR3P 0 B R P R
BRI IR B 5 N XY R B & R0 A 25, RPUES UM BRI EZRERY K- £
—ANREESY TR S 2T AL 2 R R, SRR STEE R R X AL, i AR
PR AR R L RRE A R R B SRR FE RIS

MIRERBEZNTARE  EAEITHNET  MEABMEZEAEZHE.HAAN
HC N ABTA BIBEE W e ARG R E RN ERENESRN, W, AT S
NAZ BRI FE B R RS E R RAER, R, £ T LFEHEESP, HEL
SEATE W R i A ABTREAZ B E . BMER X — M RAE WY
AMBC A, — H A R, Q7= sh 374 IREE TS5 P55 , Hotu s Sr RO A
PR PR, AT SRR BB B R A BT IS B S R A ) 2. FEBLACX
Btk 2ol GBS S RE RO R TR R B 5 A SME & T R RIS E I 9
FHAMIRESE T KRR ERREENEHMNER N AR AZERBIFH
BURh 4t 2 L9401 % 43 4H (loss distribution) ¥ 8, HL, RAGERK AR REFT
RIE" B ERBATHE" HERN R ER", D TR R RN AR RN
AL, BEA SR TE AN TEAT 0 B A%t 32 38 A B0 46 35 T 2 e 1) 3 2% o JXU B S 50 19 2 74
BRHMERROEMER . Bl REFEERITHENFTIEERAEE LRIGHE@

BTN RPEATRSEAT
LA B AR 3R AT O By IX 531

— BRITAHEEAITAHRES
RS Dk AT SRZ BRI Z e BEA R 4, A 5 EB R T

O [HIEGEES " FRTHFEOTR" BCRAEEIE | H,1961 4,8 3 HLUT; %5 (R
B URBUR R SR SHEZ BT IR E (REFR(—)) (BITAR) , & Tm A Hi R 2\ 5] 2000 4E 48,
%297 5L,iET.

D R WK AR A TR MR R £, CPRARKEER)2000 45 3 1,559 ~ 14 5.

B M EHELAR  BRRHREMHRARRIE, RIERA -0 AT HMET ARE ER
MITHERRE SRR AN YA ENERREFFE" SDRF T (BRFEE) (F2 ) . PEA
FOAF IR FE 2010 4ERR, 55 7 |,
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HARZHEMERNZM, ERAERTHRXSERESERRIEENARDR,
BRRIE I BTN RIS F1E” (extra-contractual liability ) 8% “ 4k & R R E HAL”
(non-contractual civil liability ) , #RT , {5584 & 4 25 Bk 69 R 43 7] BeF 42 34 R 1 SR AR A
ZEWNE, HTRESNESREANFSIFAEPRRT AFNEROHREFHREH
B, SBUFRBGE S T HERAGEEX YT AR W E AR,

()BTRS RAT 2

BT R SBAT N R - EAER ML ARGERENT LN FED:

L. BREENXEFRAAEEE WHEEREENE MARIXFUNEEAAERN
RHEEM, SRBAST - HEENEEMBEXF.Q ANXFHAERER, T T#HE
BREEESEREAREENER ., RETIHHE LS K E— A B9 AL 0 ( primary
rules ) 155 ZMGL{7 B9 RN ( secondary rules) o 55— T &9 #0038 o 9 € & FAT LA T
WET &R X%, Rt 52X R0 T &R, T8 IR RN L EXH
— 07 0 5 R A EERE b R T ST RAT AT B R EREN P ONRER
£, Hilk, BRFEBEKRIEEZM, MERTEHERZABEZM. FRTHELUN
FEBANENERLFIEL, BESRTENZE, EACLFZIIN4T KR
BB AR 2E A BT HNENEELFH, SR 08 . ZE2%. LHEHEHRR
ERYBHNER EHRERPE P HMELE MESHBEF,AET KENE
EXF,

2. BRFEEUMBEX LR EREE X FHEM, Ptz itE= AR
HER AR EMANSFY =B SLF AR T X BT 8L A BT I A
HEMPRFHEAZTR, N, BRFEELHOXSREER -BREX LA ARBEN
BN BAHHE(in rem) (XERFKFR T AR ERBREIF. BE, BNH
EEBEX EAARBMBE T AN LS IHEREE XA REENMEMA, G,
ESRFET, EEXFHEH MR NIARLEAF MARH N AFENE=
Ao® A F L FZ BRI L, FISMER T ARER LS, I, AR X EHE
BE #2453 A (in personam) , BIE E S RW EE = AWBER T, F= AMNEEWER

© AXRFHFRESRUFEZSORASNELLE (SFREL) (B2 M) , kR Rt 2008 18,
638 WIUT,

@ FEEPFEN N RREA E W AIAR, 540 Clerk & Lindell 1A% * people are automatically subject to tor-
tious duties while no one ist automatically subject to a contract without his consent” ,See Clerk & Lindell on Torts,
15th ed. 1982 at para. 1 -05,

@ “That duty may be owed only to a specific individual or group.and not to persons generally. ” See Cap-
aro Industries plc v. Dckman [ 1990] cited from Clerk & Lindell, 19™ ed. 2006 ,p. 2.
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4. FEVAFEN b, & B FAERB=H&FTE, MENFEERET XU H B ERE
M, AEIEFINESEFE, EdSREPEFESHREHET.

5. EBFFR L, ARAFAEMNRF T EERES R BT ANBITH R, WXL
BATSE B & R, JLH 2 L BR B AT (specific performance) §7E LB G A M F A Z [H]
HEERHDN . MENFEFRXUSLERFVREZTEANBARZNEN, iy
M 84K & JEUHR (restitutio in integrum ) )5k

6. AT L, S R FE B E AP BT F 18, 30# #r 4 U4 F| 25 ( performance
interest/ Erfiillungsinteresse/ Positive Interesse/positief belang) , Bl , ZERF H X L ,FH
RIEPEERFBIT, MEAFEBERT IR, IF R HEBRF 25 (status quo
interest/ Vertrauensinteresse/Negatives Interesse/negatief belang) , 52 , 8 FIFHIEA T
BEARBLE T R 5T K ST AZ B AW, MRS R4S R 3 KK B F
#%.@

7. fETIRE L, B EER BT AT B R H A REN, FEEHT N
A BERFAPUREVREERH#HSBEHSERAR. MARARXERTHFAER
BPREAE  AFEEMITAABHBRENRHE, b ERXED, BRHEERFE
THEERE, MEFRFEEE ARG ETI R,

WA EFANSOHE  5SEIREHE,FHEEFE L, BREESHEATE
REERKANX §H],@
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BRAETRIUTASHEAT AN ENENFEESEAFEERRELRARN
HBHXH ,BE_HEZRPRBAXEE., THEFABERNESRBIUEREAEES

@ “Human good.for which the law exists, depends on the maintenance and development of human goods-
life, health , property and wealth _inter alia. To ensure their maintenance we have the law of tort,and to promote
their development we have the law of contract. Contract is productive,tort law protective. In other words , tortfeasors
are typically liable for makting things worse, contractors for not making them better. " See T. Weir, “ Complex Lia-
bilities” in International Encycloedia of Comparative Law - Vol. Xl 12; Torts at 5, para. 6.
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