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Administrative Contract: A New Legal
Relations between Higher Educational
Institutions and Students in China

ABSTRACT

The respective legal status of and the legal relations between higher
educational institutions ( HEI ) and their students remain not only a
fundamental theoretical issue in the field of pedagogy and law, but also a
realistic issue drawing wide attention from the society. The paper tries to delve
into the administrative juridical relations between HEIs and their students in
China, identify the respective legal status of these two parties, and explore the
possible means of regulating HEIs’ power and protecting students’ legal
rights. While students constitute the main body of an HEI, HEIs will loss their
value of existence without such a main body. Hence, treating students as the
main body of rights represents one of the essential logic of this paper.

The legal status of HEIs can be read in two senses, i. e. the one in terms of
administrative law and the other in terms of civil law. The concept of institution
legal person only serves to define HEIs’ status in the language of civil

law. However, while this partly justifies the power of HEls, the simple



recognition of the legal endorsement of their power can barely explain why, to
whom and when such power will be endorsed. Based on the findings that HEIs
are performing a public-servicing role and executing public power to realize
public interests, and that in particular, they operate as the provider of
educational services, this paper proposeé that HEIs shall be legally defined as
publicly-owned establishments. The concept of publicly-owned establishments
embodies both the vertical relations of providing public services as well as the
horizontal relations of operating with the status of a legal person, hence could
serve as a more appropriate term to describe the legal status of HEIs.

In the process of performing public power and providing educational
services, the legal relations between HEIs (as publicly-owned establishments)
and students are mainly demonstrated as administrative juridical relations, while
to certain degree, as civil legal relations as well. The administrative juridical
relations between HEIs and their students are generated from the citizen’ s
rights to education and based on administrative behavior. Such relations can be
understood in the form of enrollment relations and on-campus relations. The
enrollment relations are mainly in the simple form of administrative juridical
relations, while the on-campus relations are mostly in the form of mixed
relations with a large presence of administrative juridical relations. This paper
looks at the formation and development of the administrative juridical relations
between HEIs and their students in China, studies limitation of traditional HE}-
Student special power relations, and traces the development of part of the
administrative juridical relations between HEIs and their students from special
power relations to mutually-desirable administrative contractual relations.

The respective provisions in the Chinese Constitutions, Law of Education
and Civil Law justify the introduction of administrative contract into the
regulation of the legal relations between HEIs and their students. Theory of
balance posits itself as the central theory of the administrative contractual
relations between HElIs and their students. Nonetheless, theory of consent,
empowerment and contract also underlie such relations. The establishment of

administrative contractual relations serves to ensure students’ status as the main



body of right and facilitate the rule of law of HEI management. However, it is
difficult to entirely ignore the traditional special power relations and structure a
new theory to explain the legal relations between HEIs and their
students. Moreover, it is impossible to perceive such legal relations all in terms
of administrative contract. Hence, the idea and principle of administrative
contract can only be employed to certain degree and within certain range. This
paper attempts to identify the feasibility, degree and range of the existence of
administrative contractual relations in the ‘fields of enrollment management,
teaching&learning management and dormitory management in HEIs.

Through the perspective of administrative contractual relations, HEIs and
their students need to re-allocate their respective rights. Administrative
contractual relations are mainly realized by protecting the procedural rights of
students and regulating the power of HEIs. While on one hand, the rights to
participate, to know and to complain demonstrate the contractuality of such
relations in most cases, while the administrative priority embodies the
administrativity of such relations on the other hand. The protection of the
administrative contractual relations shall be based on the regulation of HEIs’
power, together with the administrative compensation made to the students who
are impaired by such power.

To conclude, the relations between HEIs and their students are those
between the provider of public services and the corresponding recipient. Such
relations are administrative juridical relations based on the provision and
reception of education, which carry the feasibility of developing into an

administrative contract.

key words: higher educational institutions; students; legal relation between
HEIs and their students; publicly-owned establishments; special power relation ;

administrative contract
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