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Labor rights from the perspective
of gender (as the preface)

The Chinese Government promised with dignity to take gender equality as the
mainstream of decision-making in the Fourth World Conference on Women in Beijing
in 1995. In 1997, the Economic and Social Council of the UN erected the importance
of gender analysis in decision-making. It claims; it is a process to take the gender
equality as the mainstream of decision-making. It takes any program, such as
legislation, policy-making and program plan, belonging to all fields and layers into
consideration to analyze influences of any program over men and women. It is also a
strategy that regards perspectives and experiences of men and women as a necessary
premise in designing, carrying out, tracking and checking policies and plans in
political, economic and social fields in order to benefit men and women equally and
put the inequality as an end. Its ultimate purpose is to realize gender equality. To list
gender equality into the mainstream of decision-making means, at first, to list gender
equality into the mainstream of legislation. But the study on law and gender is at the
initial stage. What’s more, there are raising of eyebrows as to the reasonableness of
associating gender with law,

In order to promote the process of listing gender into legislation and raise the
gender sensitivity of the society to law, the Center for Women’s Development and
Rights of NWPU held the Seminar on Gender and Labor Rights in Xi’an from 18 to
20 of October, 2004. The anthology is among the achievements of this seminar. The
Center for Women’s Development and Rights of NWPU has been devoting to study
and maintenance of women’s labor rights since its foundation. The speeches and
discussions of the seminar touched the remedy and present situation of women’s labor
rights, the perspective of gender and comparison between legal systems on gender
equality. Some typical cases were discussed as special topics as well. There were fifty
two scholars, including fourteen professors and six associate professors, who took
part in this seminar. They respectively came from: Peking University, Party School
of the CPC, the Institution of Law of Chinese Academy of Social Sciences, Asia
Monitor Resource Center of Hongkong, China Association for Promoting Labor and
Employment, China Youth University for Political Sciences, Tianjin Normal
University, Xi’an Jiaotong University, Shaanxi Normal University, Northwest

University of Political Science and Law, Xi’an University of Arch & Tech, Xi’an
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Conservatory of Music, Shaanxi Police Vocational Academy, the Shaanxi Association
for Labor Studies, the Policy Research Department of Xi’an Municipal Committee of
the CPC, the Policy Research Department of Xi’an Intermediate People’s Court, the
Xi’an Women Association. Some participants, including thirteen directors and deputy
directors, came from the following organizations and media: Female-worker
Department of Shaanxi Provincial Labor Union, the Aid Center for Poor Worker
Rights of Shaanxi Provincial Labor Union, the Departments for Rights of Shaanxi and
Xi’an, Xi’an Bureau of Labor and Social Security, the Employment Arbitration
Departments of Labor and Social Security in Shaanxi and Xi’ an, Shaanxi Bureau of
Employment Service, Xi’ an Intermediate Court and District Courts of Yanta and
Beilin, China Women’s News, the magazine for Legal Assistance of China Women’s
News, The seminar particularly invited Ms Zhang Youyun, the vice president of the
Committee of Promotion for Labor Employment and the former director of the Bureau
of Gender equality of the International Labor Organization. Ms Liu Xi;aodi, an official
of law program of Ford Foundation attended the seminar and made a speech. Mr. Xin
Changxing, the vice mayor of Xi’an, spoke well of the speeches and discussions in the
seminar when he addressed the seminar.

The gender analysis of law is the standpoint and method being developed after the
law of feminism. Jaggar pointed out: there is not a clear line between male problems
and female problems at present world. In most cases, life of men and life of women
have a close relationship. No matter it is in public affairs or private, the moral choices
made by men and women can influence each other. The transformation from “women”
to “gender” embraces both women and men, their roles and needs, the relationship
between men and women. The shift from the marginalization of women’s problems to
listing gender equality into the mainstream of development make gender equality the
center of decision making, strategic planning and budgeting. Now, “gender”, like
“class” and “race”, has become a basic concept when studying the human society and
history and been widely used in the field of the humanities. The positive significance
of the transformation from unfair systems between men and women to the gender is:
since gender refers to men’s and women’s group character and pattern of behavior
which are formed in the social culture, the social cognition of sex isn’t out of the
nature but the society. There is no ground for inequality and oppression based on
physiology. So it can be changed and eliminated. To take gender into the
consideration of law will make us clearly know the gender viewpoint of law in legal

issues about women and reflect inequality of men and women in the form of being
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neutral and potential gender discrimination caused by law itself. Furthermore, the
law will the task of social justice, especially the task of the gender regulator so as to
realize gender justice of “excelling gender” in law by starting from gender and
ultimately surpassing gender,

Gender research of labor rights is mainly research of equal rights of employment,
It should include textual analysis of labor law and policies and analysis of application
of law. In addition, it derived from the movements of civil rights and women rights in
America in 1960s and was called equal working right of men and women by some
researchers. Those social movements not only appeal for a new distribution and
adjustment of social materials and political power but challenge the existing common
sense and knowledge of different branches. To view the rights of Chinese laborers
from the perspective of gender, you will see homogeneity and heterogeneity of the
problems of labor rights that men and women suffer from during economic
globalization and the trend of market economy. The rights of women are suffering
more impact, compared with that of men, during the fall of the laborers in the
relationship between the capital and the labor. The gender equality of employment is
an important aspect of labor rights., But the application of the same provision of law
may produce different results to men and women. The social backgrounds in China are
different from that of western societies. China established form equality in legislation
earlier and has made a series of women legal system from the constitution to the law
of women’s rights and specific regulations. Equality between men and women is
adhered by the constitution and the basic policy of the nation. China has gradually
built up the legal system of protection on the rights and interests of women since
1949, especially the reform and opening to the outside world. The system takes the
constitution as its basis and has two clues, one is protection on labor, the other,
protection on rights and interests of women. The two clues, although, are
complementary and have promoted the employment of women in China to some
extent, their implicit conflicts can not be denied at present situations. First, the law
equally protects women’s economic position and labor opportunities but it relies on
special protection and the standards of equality are characterized with men. There are
all sorts of obscures in realizing the equality in law when there are facts of inequality
in practice. As a result, the equal principle is violated and the so-called equality
actually becomes a kind of discrimination. On the other side, the special emphasis
upon the special protection of women further weakens their adverse situation in

employment and increases the cost of labor protection.
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The right.of labor isn’t a single right but a bundle of rights. Right is a concept to

be specified. The working right includes not only right of labor and right of
remuneration for work but also subordinate rights in the layer of economy such as
right of working choice, requiring the government to make the policy of enough
employment and to provide suitable working environment and conditions and so on. If
those rights aren’t satisfied, the female workers have the rights of action and that of
receiving the unemployment insurance. When the nation makes the working right the
provision of the constitution, in addition to the governmental protection of the weak,
what is more important is that the government must actively construct all sorts of
security systems to prevent the appearance from the new weak. Without equal right,
only the working right can’t prevent new sex segregation, irregularity of employment.
and vocational marginalization.

The anthology consists of twenty-six papers . The writers, who respectively
have the backgrounds of economics, law, law economics and the sociology, take the
way of combining empirical study with norm study to mainly explore the employment
discrimination, the discrimination of women in pregnancy and sexual harassment and
the group of home workers.

Apart from the usual speeches, this time increased discussion and dialogue about
cases and invited several senior experts in law and gender study to give remarks on the
speeches of the participants. The remarks have become part of the anthology. We are
pleased to express our gratitude to those experts. There is a long way to go in the
study of law and gender, gender and labor rights. We hope that our initial work could
help to form wonderful ideas.

We acknowledge the contributions to this seminar and the programs of female
labor rights made by Ford Foundation.

We express our thanks to the sponsor of the program for borderline labor self-
help network and treatise—Oxfam Hongkong.

We would also like to thank the publisher of the anthology—Asia Monitor
Resource Center.

Guo Huimin
The Center for Women’s Development and Rights of NPU
February 2005
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