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Abstract

A systemic research on law systems of policy — based guarantee compa-
nies has been made in the paper in the ways of comparative and historical a-
nalysis. The paper consists of four chapters discussing admittance, interior
control and withdrawal of policy — based guarantee companies.

Chapter one is about basic theories of law systems of policy — based guar-
antee companies. Main topics in this chapter include some basic theory prob-
lems of policy — based guarantee companies and law systems in five sections.

Section one is about the legal definition of policy — based guarantee com-
panies. It mainly discusses three topics of policy — based guarantee institu-
tions : definition of connotation ,choice of the legal form and analysis of the le-
gal characteristies. Topic one is definition of policy — based guarantee institu-
tions ; The paper compares different characteristics of guarantee and insurance
in aspects of function registration, management principle, legal relationship,
difference between policy — based guarantee and business guarantee in aspects
of purpose and tenet, guarantee object and capital source, difference between
policy guarantee and government guarantee in aspects of responsibility subject
and ways. By comparitive analysis,the chapter defines policy — based guaran-
tee:It is the government — funded guarantee with not — for — profit purposes,
with specific clients, and for realization of the objectives of government poli-
cy. Policy — based guarantee institutions are guarantee institutions which

mainly take on policy guarantee. Topic two is choice of the legal form. The
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paper inspects legal forms of policy — based guarantee institutions of many im-
portant countries all over the world (including mainly government department
corporations represented by those in the United Kingdom and the United
States, juridical associations represented by those in Japan and South Korea,
company corporatiens in developing countries) ; analyzes the cause of choice
of the legal form of policy — based guarantee companies in different countries,
compares advantages and disadvantages of main legal forms ( institution legal
person , juridical association,and corporation) of policy — based guarantee in-
stitutions in China, and believes corporation is the best choice of the legal
form of the current policy - based guarantee institutions. From the aspect of
whether or not to help the government realize policy object of developing econ-
omy in harmony and fulfill policy tasks efficiently, the chapter shows that the
legal figure of the state — owned exclusive company is the best choice for poli-
cy — based guarantee institutions in China. Topic three is analysis of the legal
characteristics. From the general distinction between institution guarantee and
general civil guarantee and the internal relations of guarantee and financial
nature ( curreney in circulation, credit, risk management) ,the paper analyzes
the character of finance of policy — based guarantee companies ; from aspects of
purpose and tenet, funding sources, and unique clients, the paper analyzes the
character of policy of policy — based guarantee companies; from aspects of in-
dependent market operators, the company forms of organization, and the op-
erating goal of break — even and petty profit, the paper analyzes the character
of commercial subject of poliey — based guarantee companies. Characters of
finance , policy and commercial subject are inner essential properties of policy
— based guarantee companies.

Section two is about theoretic explanation of existence of policy — based
guarantee companies. The paper has systemic reviewed on theoriés of market
failure, resource allocation and public goods supply. By analysis of useful-

ness, exiguity,and selectivity, the paper believes credit resources collocation
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will sometimes suffer from market failure. According to theories of market
failure, government intervention, resources collocation, public goods supply,
policy — based guarantee companies are essentially policy tools of the govern-
ment to intervene market failure of credit resources collocation.

Section three is about background and actuality of development of policy —
based guarantee companies. Based on reviewing of development and history
background of policy — based guarantee institutions of many important coun-
tries or regions all over the world including Japan, South Korea, the United
States, Britain, and Germany and so on, this article has summed up our in-
spiration from the international advanced experience: the policy — based guar-
antee institution is the produect of prosperity of market economy ; prosperity of
the policy — based guarantee institution benefits from formation of government
intervention theory jthe policy — based guarantee institution is the tool for the
government to settle down specific historical problems; government - lead pol-
icy is prerequisite for the development of policy — based guarantee institu-
tions ; sound policy — related laws and regulations is the basis of the healthy
development of policy ~ based guarantee institutions;risk control and decen-
tralized policy is the key to the development of policy — based guarantee insti-
tutions. At the same time, the paper inspects the history and development ac-
tuality of the policy - based guarantee companies,analyzes dilemma of the de-
velopment of policy — based guarantee companies; as tools of the government
to realize policy aims, they have not achieved support from the government;
as independent market management subjects, they often deviate from policy
directions for profits; as financial institutions, they lack supervision from the
i it and sound internal control systems and so on.

~~1t . four ts about outline of ‘in:i.cial regulation. Finance’s fragility

" iy vish, finance’s significant impact on a country’s economy and real
lessous irom financial crisis, all determine that it is very necessary for each

country to strengthen the supervision to its finance. There are different models
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of financial regulation, and each country can choose different model based on
its own situation, After the global financial crisis, many countries carried out
reflection and adjustment to its model of financial regulation. The first step of
reflection is to find out the problems, and then design countermeasures to the
problems. The problems existing in the financial regulation in our country in-
clude how to keep away from systematic financial risk, how to perfect coordi-
nation mechanism between supervision organizations, how to implement all -
round supervision, how to further intensify the items of supervision, how to
protect the rights and interests of financial consumers, and so on.

Section five is about sum of law systems of policy — based guarantee com-
panies. It discusses conception, characters, legislation ideas and value trop-
ism of law systems of policy — based guarantee companies. As the tool for the
government to achieve policy objectives, law systems should be fair;as inde-
pendent market management subjects, law systems should be efficient; as fi-
nancial institutions, law systems should be safe. In accordance with orienta-
tion of law systems, the field of law systems,and social requirements of differ-
ent stages of development,the paper insists on the principle of a fair priority
taking into account efficiency when fairness is in conflict with efficieney. By
combing through the development of the financial theory and summing up the
profound lessons of the financial crisis,the paper believes that we should ad-
here to safety priority, taking into account the principle of efficiency. This
chapter reviews many problems of law systems of policy — based guarantee
companies : serious lag of legislation, legal low ranks of department regula-
tions and loeal rules of laws, lack of criterion and system of present depart-
ment regulations and local rules of laws, lack of display of pursue of fairness,
efficiency and safety value and so on. Practice of policy — based guarantee
companies and law systems calls for unified and orderly law systems,

Chapter two is about improvement of market admittance systems of policy

— based guarantee companies. Starting with legal characters of policy — based
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guarantee companies from perspectives of legal value of faimess , safety and ef-
ficiency , this chapter elaborates construction of the admittance system of poli-
¢y — based guarantee companies from three aspects of capital requirement , ex-
amination organizations and function orientation.

Section one sums up the market admittance systems of policy — bhased
guarantee companies. This chapter discusses the connotation of market admit-
tance systems and points out that market admittance systems are laws and reg-
ulations to rule conditions and procedures to enter the policy — based guaran-
tee market. It reviews limitation of present market admittance systems of policy
~ based guarantee companies : Existing department regulations are not consist-
ent as to whether policy — based guarantee companies should carry out admit-
tance systems; there is no capital requirement of admittance, the regulation
institute is not definitude; functional localization of policy — based guarantee
companies is not clear.

Section two is about capital requiremenis of market admittance of policy
— based guarantee companies. Capital paticularity of policy — based guarantee
companies lies in the fact that the guarantee function of creditors’ rights is
stronger than creation function of value,which is a basis for exploring the poli-
cy — based guarantee policy of building a company’s capital system. Statutory
capital system is conducive to the realization of capital policy — based guaran-
tee function, therefore the policy — based guarantee companies should have
strict statutory capital systems; there should be limited on the amount of mini-
mum capital ,and various types of policy — based guarantee capital shall not be
less than 50 million yuan;owing to non ~ profit character of policy — based
guarantee companies, the government should be the only policy ~ based guar-
antee company’s main investor, and should not request financial institutions
such as banks to donate like Japan and South Korea. Because of the
company’s capital commitment to the company’s relatively high property and

the responsibility to protect the safety of transactions, the company should
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choose the capital form with value of certainty, stability, fransferability and
relatively high,which are monetary and real estate. In the constitution of in-
vestment , the currency may ot be less than 80 percent of capital, real prop-
erty shall not exceed 20 percent, and investors in the company must pay all
the capital when the company is set up.

Section three is about legislative choice of the regulation institute of poli-
cy — based guarantee companies. As financial institutions, policy — based
guarantee companies must carry out strict admittance systems. By comparing
the advantages and disadvantages of the institutional and functional supervi-
sion, analysing that policy — based guarantee companies in China all carry out
mixed operation, ‘the use of functional supervision can overcome the current
problems in the institutional and functional supervision has become the trend
of the world’s financial supervision, the paper believes that policy — based
guarantiee companies in China should adopt functional supervision. Supervi-
sion institutions of policy — based guarantee companies should meet the follow-
ing requirements ; strong ability to guard against and defuse financial risks,a
comprehensive regulatory and supervisory capacity of unity; a certain degree
of basis and experience of supervision. By comparison of a number of current
regulatory agencies, as well as the current characteristics of the financial reg-
ulatory agencies of policy — based guarantee companies in China, the paper
believes that only the China Insurance Regulatory Commission can meet three
requirements to act as monitoring ( for approval) institutions of policy — based
guarantee companies.

Section four is about function orientation of policy — based guarantee
companies. This section discusses three issues: (1) Can policy ~ based guar-
antee companies operate commercial policy — based guarantee business?
(2) Can policy — based guarantee companies operate other business besides
guarantee? (3)How to limit the name of the company? On the first question,

the countries have adopted legislation to prohibit the policy — based guarantee



