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| ABSTRACT

ABSTRACT

The subject of this book is: in China’ s economic transition, an
important systematic design to improve the corporate governance of
commercial banks is to perfect the related legal systems of banking
supervision.

The arguments to support the subject of this book are developed
from three levels: First, generally speaking, due to the special features
of commercial banks, corporate governance of commercial banks should
not only solve the agency problems of general corporate governance,
but also the problem of how to carry out effective supervision and
restriction on controlling shareholders and the management, which is
caused by such factors as the missing lever of the main risk bearers
(depositors) in corporate governance, the intensification of moral risk
of controlling shareholders and the.management, the need to protect
depositors’ interests and to consider public interests in the objective of
governance. Banking supervision organization, as the beneficial
representatives of both depositors and the public, intervenes in the
corporate governance of commercial banks, and through its supervision
power, influences the allocation and implementation of the rights,
liabilities and responsibilities of the shareholders, directors and senior

officers of commercial banks. This will realize its supervision and check
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on the controlling shareholders and the management of commercial
banks and fill the gaps of the general mechanics of corporate
governance. Thus, banking supervision can, to a certain degree, meet
the systematic requirement caused by the special features in the
corporate governance of commercial banks. Second, as far as China’s
specific situation is concerned, because of the government-oriented
evolution, special insider control, special internal organization structure
and limited outside governance environment, the systematic demand of
corporate governance of commercial banks for banking supervision in
China is much stronger. Detailed analysis shows that banking
supervision organization is a major force in the corporate governance of
commercial banks in China, banking supervision can promote the
corporate governance of commercial banks and to perfect the banking
supervision system, which is an important path to the improvement of
the corporate governance of commercial banks in China. Third, the
influence of banking supervision on the corporate governance of
commercial banks is realized through the implementation of the
supervision power of banking supervision organizations. The boundaries
and means of the supervision power endowed by law determine the
scope and depth of such influence. Therefore, the legal system of
banking supervision is the basis on which banking supervision
influences the corporate governance of commercial banks. To perfect
the related legal system of banking supervision is an important
systematic design to enhance the corporate governance of commercial
banks through improving banking supervision.

This book mainly uses the methods of combining theory with
practice, comparative analysis and historical analysis in developing its

arguments. It is composed of three parts. preface, téxt and conclusion.
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The text is composed of five chapters. The first two chapters discuss the
problems of the first level. Chapter three and four discuss the problems
of the second level. Chapter five discusses the problems of the third
level. The specific contents of the five chapters are as follows:
Chapter one discusses the special features of the corporate
governance of commercial banks and its systematic demands. Firstly I
discuss the fondamental problems in general corporate governance and
establish the basic framework of analysis from three aspects: the
meaning of corporate governance, the objective of governance, and the
mechanics of corporate governance from the perspective of law. Then I
analyze the special features of the corporate governance of commercial
banks. Starting from analyzing the special features of commercial
banks, that is, the special capital structure, high asymmetry of
information, strong externality and the existence of financial security
network, I explore the uniqueness of the corporate governance of
commercial banks. I suggest that the corporate governance of
commercial banks should not only solve the agency problems of general
corporate governance, but also the problem of how to carry out
effective supervision and check on controlling shareholders and the
management, which is caused by such factors as the missing lever of
the main risk bearers ( depositors ) in corporate governance, the
intensification of moral risk of controlling shareholders and the
management, the need to protect depositors’ interests and to consider
public interests in the objective of governance. And lastly I analyze the
systematic demand of the corporate governance of commercial banks.
The general mechanics power of corporate governance is not enough to
solve the new problems raised by the corporate governance of

commercial banks and we need to find a new path of governance.
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Therefore, the systematic demands of the corporate govemance of
commercial banks are (1) to allow outsiders to take part in the
corporate governance of commercial banks; (2) to protect depositors
and public interests; (3) to carry on effective supervision and check to
controlling shareholders and the management.

Chapter two discusses from the point of the view, which is the
adapting of banking supervision system to the systematic demand of the
corporate governance of commercial banks. 1 focus on two aspects; one
is the supervision of commercial banks and its system, the other is the
function of ba;lking supervision in the corporate governance of
commercial banks. As for the former, I analyze the theory and practice
of banking supervision and introduce the commercial bank supervision
system from the aspects of supervision power and supervision category.
As for the latter, I first discuss the provisions of international
organizations on the role of banking supervision in the corporate
govemance of commercial banks. Then I discuss the influences of
banking supervision on the rights, liabilities and responsibilities of
shareholders, directors and senior officers based on related legal
provisions and supervision rules. The major influences are: the
restriction on the implementation of power by the shareholders of
commercial banks, the influence on the directors in their qualifications,
criterion of duty of care, and the object of their liability, the
requirements on the independence of board of directors and the contents
of its responsibility, and the influence on the senior officers in their
qualifications and management power. Then I discuss the special
position of banking supervision organization in its role as beneficial
representative of both depositors and the public in the corporate

governance of commercial banks. Finally, I discuss how the banking
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supervision organization’ s intervention to the corporate governance of
commercial banks helps realizing the legal value of equity and safety.
Based on the above discussion, I conclude that banking supervision
organization takes part in the corporate governance of commercial banks
as the beneficial representatives of both depositors and the public and,
through its supervision power, influences the allocation and
implementation of the rights, liabilities and responsibilities of the
shareholders, directors and senior officers of commercial banks. This
may realize its supervision and check on the controlling shareholders
and the management of comumercial banks and fill the gaps of the
general mechanics of corporate governance.

Chapter three discusses the problems in the corporate governance
of the commercial banks in China. First, by reviewing the evolution of
the corporate governance of the commercial banks in China I find out
that government orientation significantly influences the corporate
governance of commercial banks. Then I discuss the problem of special
insider control. Iﬁ the commercial banks of China, in case there are
state-owned shares, the controlling shareholders are generally state-
owned shareholders, which arise the problem of how to exercise the
rights of state-owned shares. This problem becomes more serious by the
fact that the directors, supervisors and senior officers are designated by
government. This makes the insider control in the commercial banks of
China unique and with characteristics of economic transition. The major
cause of the above problems is that we have not yet established a sound
state-owned assets contributor system in financial enterprises. In the
end, I discuss the special internal organization structure and limited
outside governance environment. In China, the relation between P. C

committee and the board of directors, board of supervisors as well as
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the working meeting of bank president needs to be straighten out. Since
the product market competition is still not enough, the merger and
acquisition market is not brisk, and the market of bankers is not set up
yet, the discipline of outside market is rather limited. Based on the
above analysis, I conclude that the systematic demand of the corporate
governance of commercial banks for banking supervision in China is
much stronger than the systematic demand of the corporate governance
of commercial banks for banking supervision in developed countries.
Chapter four argues that perfecting banking supervision system is
an important way to improve the corporate governance of commercial
banks in China. 1 carry on the analysis from two aspects; one is that
banking supervision organization is a major force in the corporate
governance of commercial banks in China; the other is that banking
supervision may promote the corporate governance of commercial banks
in China. The first problem is explored from three aspects: first, the
drawback of corporate governance of commercial banks in China at
present are mainly reflected by the facts that the board of directors needs
further strengthened, the function of board of supervisors is not fully
played, and information disclosure needs to be further improved;
second, the systematic difficulty in the improvement of the corporate
governance of commercial banks in China mainly lies in the fact that the
establishment of state-owned assets contributor system in financial
enterprises is still far away and during China’ s economic transition, the
board of directors and board of supervisors are yet to play their due
roles due to systematic restrictions; third, an analysis is conducted on
the subjects involved in the corporate governance of commercial banks
in China and the comparison is made among the shareholders, creditors

(including depositors) , manager, employees, and banking supervision
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organization regarding the roles they play in the corporate governance of
commercial banks in China. The analysis from the above three aspects
leads to the conclusion that banking supervision organization is an
important corporate governance lever in commercial banks of China. 1
examine the latter problem from the perspective of both general review
and empirical analysis. Generally, banking supervision organization in
China directs and urges the commercial banks to set up sound corporate
governance by making regulations and strengthen the “enforcement” of
corporate governance by exercising supervision and assessing corporate
governance. In this part, I comb the laws, rules and regulations and
exercisable files issued by banking supervision orgamization and make
systematic analysis and comment on those contents related to the
corporate governance of commercial banks. Based on the analysis of
three selected cases 1 find that banking supervision organization
supervise strictly at the threshold of market and avoid the set up of
commercial banks with inherited corporate governance defect. It
changes the allocation of the rights, liabilities and responsibilities of
commercial banks’ internal organization structure by examining article
of association. It helps the commercial banks to improve their corporate
governance by exercising examination. I draw a conclusion on this basis
that banking supervision in China greatly influences the corporate
governance of commercial banks and has positive effects. Perfecting
banking supervision system is an important way to improve the
corporate governance of commercial banks in China.

Chapter five discusses the perfection of related legal rules of
banking supervision in order to promote the corporate governance of
commercial banks. I first discuss the problems in the legal rules of

banking supervision related with the corporate governance of
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