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Abstract

In our traditional theory, the statements of the parties are a kind
of independent evidence form, and its function is as a kind of
independent evidence to prove the judicial case. But about the
statements of the parties in law are fairly glancing and lack of
operable provision. In the judicial practice, it is generally believed
that there is direct relationship of interests between parties and case,
so its statements are unreliable. Additionally it can not separate the
statements of the parties which are as the evidence with parties’
claim, defend and expression of subjéctive emotion in the litigation,
otherwise the statements of the parties as a kind of independent
evidence exist in name only. Under the development of technology,
the extensive use of the technique of material evidence, and people’s
epistemic means become more and more objective and reliable, the
dependency to testimony of a witness become gradually weakened,
especially to the confession. The development of technology
becomes the catalyst which brings the statements of the party’ s
downfall. At the same time, the democracy move forward to be
perfect, respect to human goes up to a new level, and it develops
from entity to inter-subjectivity and using words to communicate
between subjects have become life normalcy. The development of
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democracy creates the human conditions for the subsidizing of
statements of the parties. Under the guidance of science and
democratic thought, the civil evidence regulations came into
existence, so it provides its possibility. So the subsiding of
statements of the parties is inevitable. But it is not negative its
function in activity of litigation proof. Instead, it makes preparation
for releasing proper function of statements of the parties fully.

It has no significance for only give the theme in one or two
sentences, its mission is to resecarch. The statements of the parties
are negative as the independent form, because the parties are the
subject of procedures, their statements are the description of case’ s
situation, litigation claim and defend and so on which litigation
parties bring out in oral and written form. It is parties’ linguistic
behavior or speech act of procedure in litigation. Essentially, the
statements of the parties are parties’ speech expression of declaration
of intention and the specific reflection of freedom of speech in
litigation space. They are rights and also obligations. So the
statements of the parties are parties’ reasonable communication
behavior in the litigation context and normal act of procedure and the
most universal litigation phenomenon in the civil litigation. The
characteristics of statements of the parties are specifically,
universality and contradictoriness and so on.

It must have sufficient theory basis to expand statements of the
parties to speech behavior and normal act of procedure and negative
its evidence form, otherwise it will let one’ s imagination run riot.
Harbermas’ s theory of reasonable communication behavior put great
emphasis on inter-subjectivity, speech and procedural, and it have
many affinities with litigation. The article Jeads Harbermas’ s theory
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Abstract

of reasonable communication behavior in civil procedure and
recollects some basic theory in the civil litigation, especially to the
reasonable relationship between statements of the parties and
litigation’ s legality and mode. So it may find the homestead of
reconstructing statements of the parties and seek its way to home.
And then, it put emphasis on proving the integration of facts and
rules is under the communicative rationality in modern civil
litigation. The statements of the parties are the basis of integration.
Firstly, act of procedure is a kind of contact activity among the
subjects. The inter-subjectivity registers as parties’ and litigation
inter-subjectivity and the transformation from entity to inter-
subjectivity show its respect to human truly. Secondly, litigation is a
kind of speech behavior. If lead universal pragmatics in litigation
and build litigation pragmatics, and emphasize the speech of subject
of litigation, especially statements of the parties, it will ensure
parties’ litigation participation and increase litigation result’ s
acceptability. Judicial speech resolve the rue source of judicial
authority and it has the litigation validity. Thirdly, statements of the
parties are the basis of speech behavior in civil litigation.

It should discuss the function of statements of the parties which
is just local activity make what kinds of contribution to the whole
civil litigation, and so it is the positive function in civil litigation.
Exhumating and releasing its proper function of statements of the
parties will pave the way to build the subsequent institutionalization
of statements of the parties well. Herbermas’ s universal pragmatics
believe that speech have the function of displaying, expressing and
adjusting, and litigation is a kind of speech behavior, and then
statements of the parties are the most basic behavior in litigation of
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speech behavior. So the statements of the parties have speech’ s
three basic functions, but as a kind of speech behavior in civil
litigation, the function of statements of the parties will become to be
specialization. It specific show the function of indicating details of a
case, catalyzing moral conviction and adjusting and controlling. It
may be profound and proper cognition to the function of statements
of the parties.

If you wish to make the cognition overall, it should analyze
from a kind of microcosmic angle, except for macroscopically
angle. The specific expression of microcosmic analysis is to
stereotype content of statements of the parties. On the basis of
summarizing and absorbing other scholars ° taxonomy, the
statements of the parties could divide to positive and passive
statements, from whether its content is benefit to himself or not and
representor’ s subjective factors is positive or not. The positive
statement is about claim and defend and so on that the parties make
the statements benefit to himself in order to seek litigation result
benefit to himself. The passive statements is about confession, not
know statements and silence that the parties do not positive seek
litigation result. This kind of analysis will get some total and
systemic cognition to the content of statements of the parties, and it
is in favor of designing the institutionalization of statements of the
parties.

The modemization of ruling by law needs to make
institutionalization of statements of the parties. Reseating, designing
context, releasing function and set retyping the statements of the
parties, they pave the way for institutionalization. In the specific
design of institutionalization, fighting for rights should transform to
4
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communicating for rights, following the three principle such as true,
just, and sincerity, establishing parties * obligation of true
statements, leading the system of hearing statements of the parties,
building recognition systems which recognizing himself is the core
and admission and rights recognition are assorted content, locating
judge’ s role rightly, making interpretation obligation clearly,
making interpretation system perfectly, constructing system of
discoursing moral conviction. These kinds of institutionalization have

its modernization, also reflect Chinese national conditions.
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