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General Preface

It’s well known in the academic community that the Commercial
Press has a long tradition of publishing books on Legal science, Dur-
ing the period of Republic of China (1912—1949), most of the works
and text books on legal science were published by the Commercial
Press, only a few of them were published by Shanghai Edition and
Translation Agency of Legal Science or Shanghai Dadong Publishing
House. Especially the publishing of some classical works, such as on
Evolution of Laws, Introduction to the Study of the Law of the
Constitution , Public Laws and Private Laws ,the History of Laws,
Theory of Constitution, History of the Laws in European Conti-
nents , Civil Law and Socialism were all undertaken by the Commer-
cial Press.

Now, the executors of the Commercial Press, with great fore-
sight, are seeking to strengthen the publishing of the works on the
study of laws, and trying to devote more to the prosperity of legal
science and the progress of the career of ruling of law by more and
better academic works. One of their measures is to publish a set of
books named “Jurisprudential Library”.

Actually, several sets of “library” on legal science have been

published in our country, what should be unique to this set of “Juris-
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prudential Library”? It reminded me of Gu Yanwu’s(1613—1682) fa-
mous saying which has been quoted by Cheng Shude(1876—1944) in
Jiu Chao Lv Cao (Collection and Complication of the Laws in the
Nine Dynasties). Gu Yanwu was the great scholar of Confucianism in
late Ming and early Qing Dynasties. He defined the value of a book
like this; “the subject covered by the book has not been studied by
our predecessors, and it is necessary to our descendents”. According
to this principal, he created the famous work Ri: Zhi Lu (Notes on
Knowledge Accumulated Day by Day).

Mr. Gu’s words includes the following two points: the fruit of
study must have the value of fulfilling the academic blanks; the object
of research must be the significant question that our descendants can~
not detour or omit, that means even if we didn’t touch them, the de-
scendants have to face them sooner or later. The two levels of the
meaning expressed the fundamental pursuit of academy: originality,
and this is the conception and purpose of our compiling this set of
“Jurisprudential Library”.

As for the requirement of choosing subjects, my opinion can be
articulated like this: 1. All the subjects in this library have not been
touched in our country, so they have the value of fulfilling the aca-
demic blanks; II. The scholars, no matter at home and or abroad are
interested in these subjects, but they have not published systematic
and concentrated results; [[. All the sub-subjects included in the sub-
jects chosen or the initial results have been published in the publica~
tion which is of high quality at home or abroad; IV. The subjects cho-

sen should have comparatively high value of historical data, they can
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provide basic materials for the further research.

The law is the perspective of human hearts, reflection of their
will, crystallization of their wisdom and the norms of their action. In
western countries, because of the long tradition of ruling of law,
law, the primary standard regulating people’s conducts, is in a high
position, and the study of law is also prospercus. But,in China, the
rampancy of legal nihilism had been lasting for 2000 years, conse-
quently, law is in a low position, and the study of law is also weak.
Until now, the spring of legal science has just arrived. However,
spring is a sowing season, and a season full of hopes and wishes.

The fresh bud in spring will surely be thickly hung with fruits;
the little creeks will coverage into endless sea, I hope “Jurisprudential
Library” can make great contribution to the academic accumulation of
the area of Chinese legal science by it’s originality; I also heartily
hope the colleagues in the area of legal study can award their partici-
pation and love to the complication and publication of “Jurisprudential
Library” and make it a wonderful window showing the theoretical

frontier results in the area of legal research.

We are not mature enough

We are keeping on exploring and seeking

He Qinhua

In the Research Center of Legal History

* East China University of Politics and Law, Shanghai,P. R. C,
May 1*,2004
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The writ system can be considered as a milestone of the birth or
building of English common law. In western legal history, there were
a large group of legal historians and jurists who had devoted to the
studies of the common law writs. Among them there were famous
medieval jurists Glanvill, Bracton and Edward Coke. Other scholars
in the early modern period include Blackstone, Sir Henry Maine, Sir
Frederick Pollock, and Frederick William Maitland. From 1900 on-
wards, Sir William Holdsworth, Edward Jenks, Theodre Plucknett,
Florence Harmer, Milsom, Sir John Baker, and James Holt have ail
had great achievements in the research field of common law writs.
Besides, the Belgium distinguished jurist R, C. van Caenegem is an-
other important scholar in this research area. As Caenegem once said,
anyone who studies English institutions at any time from the reign of
Acethelred II to our own day is bound to come across the writs and the
writ system,

This book is a study of the common law writs. It attempts to
clarify the Definition, Origin, Evolution, Classifications, and the ju-
dicialization of the wirts. It also discusses the interrelationship be-

tween the writs and forms of action, the history and present of the
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writ of Habeas Corpus, and the function or the historical value of the
common law writs. The paper is to argue that the common law writs
had gone through development processes from the executive writs to
judicialized writs. The common law spirit which values procedure o-
ver substantive rights was formed in these processes. When their
mission had been fulfilled, the writs and the corresponding forms of
action must disappear. However, like Maitland once said: “The
forms of action we have buried, but they still rule us from their
graves”, the Anglo-American law is still haunted by the writ system
and the forms of action.

Besides the introductory chapter, the bock falls into seven chap-
ters. In the first Chapter, the historical background of the common
law writs is outlined with special reference to the ancient English law
courts. There used to be three categories of judicial power in Eng-
land, viz. communal judicial power, seigniorial judicial power, and
royal judicial power; these three kinds of judicial power are carried
out separately by three different court systems, the communal
courts, the feudal courts and the royal courts. The communal courts
are mainly comprised of the county court, the hundred court, and the
frankpledge. The feudal courts are composed of the seigniorial court
and the manorial courts. The royal courts or King’s Courts, also
known as the “curia regis”, are divided into three courts, namely the
court of common pleas, king’s (queen’s)v bench and the exchequer.

The second Chapter deals with the definition, origin and the sev-
eral phases of the English writs, This article concludes that the com-

mon law writs are different from the interdictum in Roman law. The
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formal origin of the common law writs can be traced to the Anglo-
Saxon period, approximately the 9® or 10* century. The old Anglo-
Saxon writs continued to be used in the reigns of the Conqueror Wil-
liam I and the William II (1066—1100) ; Writs were greatly developed
in the reigns of Henry I and Stephen (1100—1154); and the writs
were in their blossom in the reign of the Henry II (1154—1189), The
common law writs were continued to be developed in the reigns of the
Richard I, John and Henry III (1189—1272), and they got into shape
and became fixed in the reign of Edward T (1272—1307). From the
reign of Edward II (1307—1327) onward, the writs became decadent
and were gradually repealed.

In the thi;d Chapter, the divisions of the common law writs were
examined. The writs can be either roughly divided into the executive
writs and the judicialized writs or divided into the writs of right and
the prerogative writs (extraordinary writs). The writs of right in-
clude the Writs of Right Proper and the Writs in the Nature of Writs
of Right. The Writs of Right Proper can be further divided into-the
Writ of Right Patent and the Writ of Right Praecipe in Capite. The
Writs in the Nature of Writs of Right mainly include the Writ of
Right de rationabili parte, the Writ of Right of Advowson, the Writ
of Right of Dower, the Writ of Dower Unde nihil habet , and the Writ
of Formedon. The writs of right can also be divided into the original
writs and the judicial writs, The original writs can be best represen-
ted by the Praecipe Writs, Plaints of Wrong, Trespass and Trespass
on the Case. Lastly, the prerogative writs are comprised of the fol-

lowing writs: the writ of habeas corpus, the writ of mandamus, the
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writ of certiorari, the writ of prohibitionquo warranto, the writ of
Ne exeat , the writ of Scire facias, and the writ of procedendo.

The fourth Chapter is to argue that the judicialization of the
writs plays a key role in the realization of the centralization in Eng-
land. This chapter fully explains the legal reforms of Henry II. The
several innovative means employed by Henry II included the enacts or
the edicts passed by the King, e. g. the Constitutions of Clarendon ,
the Assize of Clarendon, the Assize of Nowel Disseisin, Inquest of
Sheriffs, the Assize of Northampton, and the Assize of Arms. In
addition, through the use of professional courts composed of the pro-
fessional lawyers, the development of the writs system, the assize
system and the jury system, Henry II successfully established a cen-
tralized nation. The paper concludes that the judicialization of the
writs was of primary importance in the governance of the county in
England.

The Chapter V is about the practical usages of the writs. In this
chapter, the author mainly focus on the forms of action. The article
concludes that the procedural system of a county either belongs to a
formulary system of procedure or a non-formulary system of proce-
dure. Undoubtedly, the English procedural system was strongly
characterized by its strict forms of action. The forms of action in
England went through five historical periods. The first period,
1066—1154; the second period, 1154-—1189; the third period,
1189—1272; the fourth period, 1272—1307; and the fifth period,
1307—1833. The forms of action were classified into three forms,

and they were real actions, personal actions, and mixed actions.
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There were 10 most important actions in the English legal history,
(1) Debt, (2) Detinue, (3) Covenant, (4) Replevin, (5) Special As-
sumpsit, (6) General Assumpsit, (7) Trespass, (8) Trespass on the
Case, (9) Ejectment, and (10) Trover.

The Chapter VI pays particular attention to the most important
prerogative writ, the writ of habeas corpus. This chapter examines
the definition, origin, and the development of the habeas corpus.
Habeas Corpus Act in the English legal history can be compared with
the Magna Carta of 1215. When the habeas corpus was brought to
America by the colonists, it took root in the U, S. A. and became
the only common law writ written in the U, S. Constitution. The
sources of this constitutional clause include its practice in England,
Address to the People of Quebec, early state constitutions, Ordi-
nance of 1787 for the Government of the North-west Territory, the
colony charters and doctrinal writings. In U. S. history, Jefferson,
Jackon, Lincon and George W. Bush all attempted to suspend the ha-
beas corpus. As the outcome of the tradition of the separation of pow-
ers and the checks and balances, habeas corpus naturally faces its fate
as the executive power dominates in the U, S. A.. The Boumediene
v. Bush of 2008 temporarily saved the life of habeas corpus.

The Chapter VII (concluding chapter) deals with the historical
value of the common law writs. The paper concludes that the writ
system is of affirmative significance to the formation of the procedural
law. And since the writ system requires specific forms of action and
proper procedures while strengthening the priority of the procedure o-

ver the substantive rights, it plays a key role in the birth of the doc-
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trine of “remedies precede rights”. The common law writ system is
also crucial to the development of the substantive law, practically the
modern contract law, tort law, property law, and inheritance law.
The path of the writs shows a process from the specific to the ab-
stract, and this is well illustrated by the forms of action. In addition,
the historical functions or influences of the common law writs can also
be found in the following aspects, the formation of the legal profes-
sion, the perfection of the court system, the establishment of the cen-
tralization, the limitation of the monarchical power, the independence
of judicature, and the Anglo-American legal education with its unique

characteristics.
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