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ABSTRACT

Crime has been accompanying the human society in the course of
the history, and the criminal policy appeared accordingly long time ago.
But the history of the study on the criminal policy and taking solution
measures purposefully according to the criminal situation and its causes
is not so long. Many western countries, after a long time of exploration
upon criminal policy between severity and leniency, chose the bi-polar
criminal policy unanimously. Nowadays in China, the politics is stable,
the economy develops quickly, the living conditions of the people have
improved greatly, and the society is full of vitality. Under these condi-
tions, CCP put forward the concept of constructing harmonious society,
according to which the criminal policy adjusted to the one combining le-
niency with severity. This criminal policy is based on the social situation
and theoretical analysis, and it’s the realistic and strategical choice of
the Party and the State. The choice of this policy indicates that the Party
and the State are fully aware of the social situation of the politics, econo-
my and culture, etc, and have specific judgement about the criminal sit-
uation. The Criminal Policy Combining Leniency with Severity should be
the fundamental policy at present and in the quite long future. Based on
the realities and looking forward to the future, this doctoral dissertation
makes a systematic investigation about the historical origin and the realis-
tic basis, makes a detailed explanation about the contemporary spirits

implied in this criminal policy, and makes a profound analysis about the
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implementation of this criminal policy. Apart from the introduction, the
dissertation consists of three parts, severn chapters.

In part one, the dissertation makes a systematic investigation about
the historical origin of the Policy Combining Leniency with Severity. This
policy oringinated from the inheritation and development of the Policy
Combining Punishment and Leniency, and from the vigilance and ref-
lection of the strike-hard policy, and also from the introduction of the bi-
polar policy of the west countries.

The Criminal Policy Combining Punishment with Leniency bur-
geoned in the revolutionary time, formed in the class struggle period
when China newly liberated, and guided the criminal justice and legisla-
tion after the reform and opening-up. Nowadays, the spirits of this policy
sparkles as before, but it’s contents become out of date. So we should
carry on it’s spirits and abandon it's basic contents. The strike-hard poli-
cy which has being implemented for more than 20 years since the reform
and opening-up has gained obvious effects in striking crimes and keeping
public orders, but also it has disadvantages such as it costs a lot with lit-
tle effect, and can hardly keep in step with rule by law. So we should
stick to this strike-hard policy, and at the same time, limit it's applying
scope and bring it into the orbit of rule by law.

The bi-polar policy of the west countries took the shape in the
1970s, the motive of which is the reflection on the ineffectiveness of the
educational penalty in educating and correcting the criminals. The theory
of retributive penalty paid only attention to the abstract criminal acts, but
not to the concrete criminals, nor to the criminal causes, which resulted
in that crimes could not be control led even when severe measures were
taken. The theory of educational penalty corrected the defects of the the-
ory of retributive penalty, holding that different correctional measures
should be taken according to the differences of criminals. The theory of

educational penalty interacted with the prison reform, and the different
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correctional measures were proposed. However, after two century’s theo-
retical exploration and practical attempt, the theory of educational penal-
ty was proved not so effective as expected before in educating and correc-
ting criminals. This theory cost a lot but got little, designed meticulously
but could not guarantee equity. So, the neo-classical school resurrected,
the justice model became popular again, and the bi-polar criminal policy
took its shape gradually.

In part two, this dissertation focuses on the noumenal problems, in-
cluding its connotation, its realistic foundation and its value goals.

The leniency of the Policy Combining Leniency with Severity in-
cludes tolerance and relaxation; severity includes hardness and strict-
ness; combination means coordination and supplementation. With pro-
found contemporary connotation, the Policy Combining Leniency with Se-
verity should be the basic criminal policy at present and in the long fu-
ture. This policy carries on and develops the Policy Combining Punishing
and Leniency, carries on its spirits and develops its contents; and it
forms on the vigilance and reflection of the strike-hard policy; it has con-
nection with bi-polar policy, but they are different in essence.

The criminal situation since the establishment of PRC, especially
since the reform and opening-up, is the realistic foundation of the Policy
Combining Leniency with Severity. At present, the criminal situation of
our country is still severe, which is the accompanying phenomena during
the social transformation. Most crimes are caused by the conflicts among
the people and all kinds of economic disputes. This criminal situation
determines that the penalty should be emphasized on the minor part of
the crimes which impair society severely, while to the majority of the
crimes which impair society slightly should be treated in lenient ways
mainly to resolve conflicts. At present, the Party and the State put for-
ward the great goal of constructing harmonious society, which also re-

quire the Policy Combining Leniency with Severity.
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The value goals of criminal policy and criminal law are generally the
same, but different in the choice of orders. Criminal policy prefers value
of order to value of freedom, justice and efficiency. The policy combi-
ning Severity and Leniency gives overall consideration of the value of or-
der freedom, justice and efficiency.

In part three, this dissertation analyzes the implementation of the
Policy Combining Leniency with Severity in judicial practice, and the
legislative reform guided by this policy.

The implementation of the Policy Combining Severity and Leniency
should persistent the principles of humanity, rule by law and social re-
sponsiveness. In concrete judicial practice, we should pay attention to
severity of this policy, as well as leniency.

At present, some provisions of the criminal law are discordant with
the Policy combining severity with Leniency, and we should revise the-
ese provisions according to this policy. In the setting out of the criminal
scope, we should do criminalization and decriminalization at the same
time. In the adjustment of the penalty structure, we should reduce the
number of death penalties, enlarge applying scope of fine, revise the ap-
plying condition of the punishment of public surveillance, and raise the
upper limit of set-term imprisonment. In criminal system, we should per-
fect the probation and parole system, and construct the pardon system.
We should relax the applying condition of probation and parole, con-
struct juvenile probation system and multielement parole system, and re-
strict the parole of violent crimes. In the reform of criminal procedural
law, we should construct the system of criminal mediation and reprieve

of prosecution.

Key words: Criminal Policy; Criminal Policy Combining Leniency

with Severity; Harmonious Society
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