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Summary 11

The Jurisprudence of ltaly in the Middle Ages
and
the Germany’s Adoption of the Roman Law
(Summary)

. It has been more than a century since China adopted the
laws of the European Continent, especially its civil law.
What impact this adoption has had on China is always the
concern of those who are members of the Chinese judiciary
and legal profession. Among the countries adopted foreign-
laws, Germany has proved the most successful in its adop-
tion of the Roman law. This fact thus encouraged me in
February 1976 to accept the financial assistance offered by
Alexander von Humboldt-Stiftung of West Germany for
conducting research on the topic of German adoption of Ro-
man law at Max-Planck Institute fiir Europaische Rechts-
geschichte in Frankfurt for one year and four months. Dur-
ing my sojourn there, Prof. Dr. Helmut Coing, Chairman of
the Institute, granted me all the assistances I needed, espe-
cially making available all those rare materials. This book is
to make a study of the development of Germany,s adoption
of Roman law, with a purpose to provide a reference for
China to deal with the various problems it might have en-
countered in the course of its adopting the law of the Euro-
pean Continent and developing a more desirable legal sys-
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tem of its own.

. The Germanic legal thought tened to emphasize customs,

public obligations, and nonexistence of the division of pub-
lic and private laws. As a result thereof, the Germanic law
was characterized by concreteness, diversity, and simple-
ness. The Roman legal thought however emphasized writ-
ten law, private rights and the division of public and private
laws. Thus it might be characterized by clarity and orderli-
ness. As far as reaction to the development of society is
concerned, Roman law was obviously superior to Germanic
law. What is more, Roman law had been transformed and
accepted to be the common law of the European Continent
after being interpreted and explained by the Glossators and
Commentators.

.Owing to historical tradition and geographic adjacency,

Germany in the 11th century had developed a theory on
continuation of empires, that is, the Germanic emperors
were the descendants of the Roman emperors, and Germa-
nic Empire was continuation of the Roman law. As a result,
German society did not regard as foreign law, but the law
of the Germanic Empire, Roman law automatically binding
and operative to Germanic Empire. The belief as such laid a

firm foundation for the Germany’s adoption of Roman law.

.The true Germany’s adoption of Roman law may be

observed from the fact that Roman law dominated the deci-
sions of the German courts. However it shall be pointed out
that Roman law did not gain its immediate domination at
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earlier stage due to the German courts being controlled by
the nobles who lacked legal training. The Germany’s adop-
tion of Roman law may be divided into three stages: First,
in the 13th century there were German students who went
to Italian universities to study law, especially in Bologna
University. At the beginning of the 14th century, these stu-
dents returned to Germany, set up universities, and gave
young generation in-depth law traning. Then, these young
Scholars, whose experties had been appreciated by the
chiefs of the German executive branch, entered the execu-
tive branch to carry out social and political reforms. They
made tremendous contributions and laid the foundation of
Germany’s administration according to law. Finally in the
last part of the 15th century when trial by brief was
adopted, they became judges in the courts and application
of Roman law was thus gained a dominant position in the
courts.

. Although Roman law had played a dominant role in the
German courts, the theories of Roman law were, more or
less, difficult of execution in the German society. So, since
the 17th century, there had started the movement of usus
modernus to which H. Conring was the leader. He insisted
that the Justinian Code was not law of the German Empire,
and, except the part of Roman law that had been applied in
the courts of the Geman Empire adopted by the German
society, should not have same binding force as the law
promulgated by the German Empire. As a result, doubt
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arose as to the general effect of Roman law, and the Ger-
mans began to pay more attention to what extent the Ro-
man law might be applied in the German courts, rather to
the contents of the Roman Code. Generally speaking, Ger-
many has adopted more of Roman law of obligations, suc-
cession, property and procedure, not those of family and
persons.

6. To sum up, it was legal scholars who single-handedly
brought about the Germany’s adoption of Roman law. After
comparative study of Roman and Germanic laws, they sug-
gested to adopt those parts of Roman law as they may be
adopted to German customs and practices. In other words,
German legal scholars Germanized Roman law to meet the
need of German society. Germany did not adopt the Roman
Code in words but in its spirit. This may served as an ex-
ample to China in its adoption of the laws of the European
Continent.

7.1 am deeply indebted to the assistances of Humboldt-Stif-
tung of West Germany and Prof. Dr. Helmut Coing, to
whom the book hereby dedicated. In addition, I wish to ex-
press sincerest thanks to the Chung-Sun Academic Founda-
tion for assisting me in publishing this book.
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