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INTRODUCTION

Avoiding being the victim of wrongful harmdoing is for most people as
essential to a good life as avoiding hunger or the deprivation of other
basic needs. Indeed, the ability of people and societies to provide for
basic needs is dependent on minimal levels of security. Although private
prevention practices and private responses to the behaviors commonly
deemed criminal are possible, the most basic forms of force and misap-
propriation of property are everywhere and in all types of polities
considered proper objects of state regulation. In complex societies, some
forms of harmdoing threaten personal @autonomy and security so griev-
ously that they can be regulated adequately only at '"%ocietal level; the
effort requires more coordination and efficiencies of scale than most
individuals can provide privately. Such regulation could occur without
criminal law, however. As Samuel Butler described in his novel Erewhon,
criminal behavior-could be treated as a matter of social hygiene. In such
a system, harmdoing humans, like bacteria, would not be blamed or
punished, practices that connote moral evaluation; instead, they would
be subject to whatever prophylaxis was necessary to render them harm-
less. Any pain occasioned by such treatment would be the regrettable
side effect rather than the precise point of the response. Such a system
sounds plausible and even desirable to many people.

Despite the plausible availability of alternative forms of regulation, a
specifically penal code is an omnipresent feature of all modem societies
that have a legal system. Penal codes define crimes, commission of which
is generally thought morally blameworthy, and announce punishments,
which are supposed to cause pain and are generally thought to be
deserved by the criminal. Blame, punishment, and, typically, more rigor-
ous procedural protections for the alleged harmdoer than are provided by
civil law are the features that distinguish penal from nonpenal regula-
tion. But how does a society decide which forms of harmdoing require
penal forms of regulation? How does the law justify state blame and
punishment generally and the doctrines of the criminal law specifically?

Substantive criminal law is traditionally divided into two categories:
the general part and the special part.! The former refers to the basic
doctrines of culpability that apply to all crimes, including, for example,
doctrines about how crimes and defenses should be defined. The special
part includes doctrines concerning specific crimes, such as murder,

1. Neither part addresses criminal procedure—the rules for the conduct of a criminal

case that guide both the prosecution and defense. Criminal procedure is an important,
related field, but this book addresses only criminal law itself.

1



2 INTRODUCTION

robbery, rape, and theft. The more basic general part therefore con-
strains how the state can define liability for specific crimes. Although
both parts of the criminal law are essential to a complete penal code, this
book considers only the foundational general part. Once the general part
is understood, it is relatively easy to understand the issues concerning
how to define particular behaviors that the state may wish to prohibit by
criminal law, such as homicide or burning the property of another
without permission.

The selections included in the chapters that follow come from
scholarship and commentary in many fields, but, not surprisingly, they
are drawn primarily from law, philosophy, and social science. The
relevant literatures are vast and continue to grow. Crime is an ever-
present feature of society in the United States (and elsewhere) that
threatens and sometimes terrifies us. It immorally intereferes with
pursuit of the good life, degrading, in different ways, both the perpetra-
tors and their victims. Given the importance of crime to the maintenance
of a well-ordered society, it is no wonder that it attracts the attention of
public policy analysts and political commentators. Because criminal
behavior also fascinates, research devoted to theorizing about and re-
searching the causes and responses to crime thrives in scholarly disci-
plines like psychology, sociology, economics, demography, and psychiatry,
as well as in criminology itself. Recent substantive criminal law scholar-
ship has been heavily influenced by the learning of these disciplines.

Ultimately, however, crime is personal, involving an individual or
individuals behaving in ways that harm their fellow citizens. The doc-
trines of the criminal law are thus addressed to the behavior of individu-
al persons. Now, we tend to think that understanding human behavior is
simply a scientific problem that the social and physical sciences will solve
when they become sufficiently sophisticated. But the sciences can make
progress toward explaining human behavior only if scientists understand
what they are doing conceptually, a prerequisite aided immeasurably by
philosophy, especially the philosophy of mind and action. Morgover,
criminal law is largely dependent upon morality. When one person
harms another grievously, moral evaluation of the harmdoer and the act
inevitably occur, raising questions about whether condemnation is war-
ranted. Science cannot answer such questions because they are not
factual; they are issues of value, about which philosophy once again
clarifies one’s thinking, even if it does not provide answers. Consequent-
ly, many of the selections in this volume employ philosophical methods
and concepts to clarify crucial issues of culpability.

The selections in chapter 1 explore a topic often largely ignored in
substantive criminal law courses: the crime problem. In this first chapter
we try to provide a broad overview of important theoretical and factual
issues about crime in the United States. These materials cover behavior
that virtually everyone would agree is harmful, evil, and unproblemati-
cally criminal. In a sense, these discussions may not seem foundational
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for the substantive criminal law, which is why they are often ornitted
from the standard criminal law course, but the criminal law is a primary
social response to harmdoing that we hope will reduce crime as well as
do justice. If the criminal law seems to adopt doctrines or policies
divorced from the best theories and facts about criminal behavior, is it
likely to be successful or to claim the allegiance of thoughtful people? On
the other hand, it is possible that crime is a much larger problem than
can be dealt with by the criminal law. Perhaps the most we can expect is
that the criminal law will respond in morally adequate ways to problems
that are not of its making and that in so doing it will not make a bad
situation worse. As you consider the materials on substantive criminal
law in the chapters that follow the first, ponder whether these unavoid-
able substantive criminal law issues can be resolved in ways that will
have much influence on the crime problem.

The chapters that follow the first consider in turn definitions of
punishment and its justifications; questions of what behaviors ought to
be the subject of criminal prohibition; general issues concerning how
crimes should be defined, which individuals involved in criminal activity
ought to be liable, and the extent to which behavior that only threatens
harm should be criminal; limitations on the state’s ability to punish
apparently evil conduct; defenses; and sentencing. Each chapter and
major subsection is preceded by an introduction that will guide your
thinking generally about the selections that follow. Each major subsec-
tion is then followed by notes and questions that provide further
information and help sharpen analytic understanding of the issues.



The Crime Problem: Theory and
Evidence

Crime seems always to be near or at the top of the nation’s conscious-
ness. It is often perceived to be our most pressing problem. Yet what
concerns the average citizen is not the entire range of behaviors that
modern codes criminalize, because most crimes do not directly threaten
the security and safety of our persons and property. Although misbehav-
ior in business, ill treatment of the environment, and a host of other
misdeeds arguably harm society sufficiently to warrant criminal penal-
ties and can produce outrage in particular cases, they do not create the
same sense of moral outrage and fear aroused by the ‘‘traditional”
crimes against persons and property. When Americans wonder what to
do about crime, they are not thinking about shady practices on Wall
Street or the illicit transfer of food stamps. Rather, they want to know
what causes and how to prevent homicide, rape, serious assaults, arson,
burglary, auto theft, robbery, and similar forms of harmdoing that
virtually everyone agrees are morally wrong, frightening, and deserving
of state sanction.

The criminal law is of course a central institution for responding to
crime, but most courses in criminal law do not pay much attention to the
“crime problem.” Although brief reviews of the theories of punishment,
including crime prevention mechanisms such as deterrence and incapaci-
tation, are common, substantial attention to criminal behavior is rare.
This chapter attempts to remedy this omission by providing some
thought-provoking materials. Because the crime problem is huge, we

4



The Crime Problem: Theory and Evidence 5

cannot cover even a tiny fraction of what a good reader in criminology
would offer, but this introduction explains our choice of selections, points
you to other reading, and attempts to guide your thinking about the
selections that follow.

There is a rich theoretical tradition in criminology that includes
explanations derived from biology, psychology, and sociology. For exam-
ple, some researchers and theorists have offered genetic explanations for
some criminal behavior. Others have provided individualistic, rational
choice, or personality trait models. Yet others are concerned with envi-
ronmental variables, such as peer group pressure, the influence of
deviance labels, or the outcomes of the material conditions of society.
Virtually all continue to attract adherents, but none commands the field.
The causes of crime are still essentially contested territory.

Because the theoretical terrain is so rich, complicated, embattled,
and dependent on basic research from allied disciplines, we have chosen
not to include basic theory among the readings. Instead, the readings
first address phenomenological and statistical facts about crime that any
decent causal theory and proposed remedy should address. The bulk of
the selections concern policy proposals concerning what to do about
crime and implicitly draw on causal, explanatory theories as well as on”
the facts. The proposals focus primarily on ‘“‘traditional’ crimes, because
they most concern us and because they have been the dominant subject
of criminological attention. Readers should consider, however, whether
proposed responses to the traditional crimes can be usefully generalized
to other types of conduct that are now routinely deemed criminal. Is a
general explanation for and a proposal for how to reduce crimes of
violence—assuming that such are possible—likely also to apply to the
dumping of toxic waste material or the operation of an unlicensed liquor
still?

Writings about the crime problem that go beyond bare descriptions
of facts are influenced by explicit or implicit theories of human nature
and political visions. Indeed, many would argue that even which facts we
collect and how we describe them, such as the commonly collected and
described differences between the crime rates of the two sexes, are
implicitly theory driven. For example, one would care about sex as a
variable only if one thought that it was likely to have causal significance
or that it was important to some political or moral agenda.

Although many bemoan the uselessness of political and moral labels
such as “liberal” and ‘‘conservative,” scholars and others do tend to
interpret data and to make proposals that appear to fit preconceived
theoretical positions. Often, it seems, the arguments are not really about
data but are instead about what kind of beings humans are and about
how they should live together. Readers should therefore be alert to the
theory of human nature and the politics that at least in part motivate
the authors of the selected essays. We have tried to include in the
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selections that follow a reasonably representative sample of the polit.ical
spectrum that includes the predominant views, but space constraints
make comprehensiveness impossible.

Recognition that preexisting theories and politics inevitably influ-
ence scholarship about crime does not mean that all writing about the
crime problem is nothing more than the expression of personal prefer-
ences. Some social science and public policy writing meets high stan-
dards of objectivity and some does not. Attention to the rigor of a
writer’s methodology and argument is crucial, especially when consider-
ing a topic like crime, which tends to engage and even emotionally
inflame us. Ask yourself how much we really know about the causes and
prevention of crime. Which assertions are soundly verified or convincing-
ly argued and which are ‘‘armchair inductions” or weakly reasoned?

Cross-cultural and historical materials enrich our understanding of
the influence of culture on criminal behavior, but space constraints again
prevent the inclusion of such material. As you read the selections in this
section, however, try to consider the extent to which the explanations
presented for crime may be limited to the context—primarily the United
States today—that they seek to explain.

What is the relevance of the substantive criminal law to the crime
problem? Although some traditional justifications for punishment—nota-
bly deterrence and incapacitation—aim at crime prevention, few scholars
think that the doctrines of substantive criminal law have much to do
with the causes or prevention of criminal behavior. Of course, no
behavior is a legal crime unless the criminal law prohibits it, and if more
behaviors are prohibited, there will be more crime. But these are banal
tautologies. Remember, we are concerned with harms to the person and
property that are condemned morally and legally virtually everywhere
and at all times. The precise contours of the substantive criminal law
addressing this harmdoing are unlikely to be weighty explanatory varia-
bles for such behaviors. As we have seen, to explain crime and its rates,
commentators place far more emphasis on sociological, psychological,
and economic variables and on the efficiency of law enforcement, prose-
cution, and punishment. Redefining the mens rea elements for specific
crimes or reforming the test for legal insanity, for example, is far less
likely to affect crime in the streets than is the state of the economy or
the perceived likelihood of apprehension, conviction, and punishment.
Substantive criminal law does not have much effect on the major
variables that do seem to explain crime, including the nondoctrinal
operation of the criminal justice system. This will explain why so few
writers about the crime problem even mention the substantive criminal
law.

Is this apparently consensual supposition about the irrelevance of
substantive criminal law to the crime problem correct? There are at least
two important exceptions. Consider first how the decision to expand the



