SAFHME

soh@H R

lics Press

Business and




REZROIBEME HXK

% [E Wy ik
(% 2 )

American Property Law
(2nd Edition)

XHANRBE B 5 R At
FE - e



BEEER&EE (CIP) HiE

EEM . HIC/ BEREGE. 2R —dte
. XPANEBF R 5 RF AL, 2012
(EEEROREEA)
ISBN 978-7-5663-0540-4
[.0Q% - 1. O M. ORE% - Fraf - R6 -
%E -3 V. ©®D971. 23

o [ A AR [ B 4 CIP Ui A% T (2012) 55 258303 5

© 2012 F IHIEFRABKFHMRAHRET
WAERE  BEN4 5

EEM=iE
(%2 ki)
American Property Law
(2nd Edition)

B OR RE
EMERE: T B WA

x4 2 B R 5 K F R A
JeatTi i P X SR AR 10 5 MRS : 100029
MR HLIE : 010 —64492338  KATHABHLIG: 010 —64492342
4k . http://www. uibep. com E-mail; uibep@ 126. com

WRAFHEEICERARARENE RN R AT
it : 155mm x230mm  20.5 Eigk 412 T
2012 4F 11 A4LRT8E 2 AL 2012 4F 11 58 1 REDRY

ISBN 978-7-5663-0540-4
Ep%g. 0001 —3 000 fit EHr: 37.00 JC



E_RREF

TR, FE RS T — AR KN RAN TR E x4 3 5 s B K
BTt BESHNEERE KT 5 EEME TS RHAR ET SR, 5
SeFEIRY, BEEREREMAKHR SN, €FKERARKZERERT L,
RENSHHRES .. PUERKAT AN FLLFre, #xsksraew ks
TREF 28 5w E R A A RN S e &K SER, dasik
KPR RE R REER TR RN TTH N 2 R A 2B ?

BRBERNR, fE% RS TR E R 28 1w i E PR AR R A A b A %
RARARAL, DARAFREENZEEEFROER, S5+ EEEHREE
PEREE . Bk, EAMRAIIRA 28, BT B KRR B
A EXRRE T, REHES B AR IR RN A J7 i AT LA e A .

B REERZ, o EEERBEA N i 7E 22 A2 EH A BE B
Bt FFRIRIERZFEABIN B, A E R pA s [ B AVE RN A, 7E50
YR & AN GE ) 597 U5 1 B R AF ORI ? SEUE I, s I A A A
EHEZHEENLRES, LAEEMIGE. EEEVIEE, PEEMR,
SPEIRFIR, R SCEREIRE LA T AR BN AT . Hith
A Ja B E, R RTERR € 1A SR B R RE, B E RS
HA

PR, X T ML 3R 1) S R 7 i B A i A A I E SR
o DU, METFRREERFS I NRMREM, BN —&
MR TAE A GIRUE, EMAER R TR, B U HEEA SRR LR
IR IGERIRES

AR IV EA RARG B8 A T ER B R BRI AL L JE B
M1 . BH5E, ARIIBMEUTRED A BB . BET, HEREAN



2 wm XEM~% ($2/)

FEAR W [ B 7 2 4 i BVE AR 2R B B3t o 9 Sz, F B WTO 4+
Ui A AL S VAR At R DL SRR B AR EAT v LR, ARSI
MEREGIEM . RAIZXEEM, A THIANRGIBFAMERBFALERTT
f&. Ba, RRIIEHME 2007 FHRLK, TGN —LEHEBARM.
SCEGUIER], XEHM K% SAE X TRE BB UERAA HFEFOLE
BT MR HBRZ £, BHTXESM T HREIKEEFIER A
R EHVEF B RIBM TR K2 8RB, £ A% EEM A, i
BhJgoR A S MR, 7EJG R X R EE K E EHALRET, SRR,
IRIF BT KIS -

AR BN R BB A EM S —RRAE T A [FIFE BE 0 St A 5e
H, W PRET BE. X RAEZE, REAREENT R A
S BUT RS 0 RS, R EAERBREEBRRT, AESHH
I B B B B AR A A B IR B BUMAT 51

MG FREKF
EER B
F =
20125 7R



gﬁ“ﬁﬁﬁgF?

B 1984 TR EPRETW LR, MIMETFH 5 KFEER (REFR
GHER) BEET T 20 MFEk. 7E 20 FHIRE R, 23 URAKE N,
e TR MERNRGIZRINE CGEOE) NSRS WEEN
WM E TS AA T KEER L, WAM2T R 5 K FAEF RO A E
WG R EREE D —NEA B ORI XU A 5 R AR v

SHAMETE A 5 KFFFEROE A OAR RN “BIREE” TR,
AT EN EbRE R SRR R R, BRATFE, WXL GEH 5 Kk
Btk A BE 5 M B B A RO R AR B AT R B AvE AR, O B
WRRRBERKERE . BbRERZEKHEEERARE. A E K, e
JURBIMGE R Bh, BREEGIEH, AR RS BRI A R F
HEBBT S E R .

KNG T T 5y K ik 2 e UMY B B 7 i —— RO B MXGE
FARE, BTEELTIFHAEN “JRITERK” KSR AT,
5 > AN TR B 27 I B v B U A T e SR BT A, T e o 0 SR A1 S
MGG T4, WBE AN RIS A b & RS s KA

BAIZF R F LR O LU : ROIBEEXT TR A RIS
B TR ER B SR A RE S, W TSR AR SR R AR S SIS
o REAMER. 458 S LMESHER A A ER R

B T B BRI LASh, AL G R B Rk B EERE T AL 55—
FRBTFT R WTO A EMEBRETHE (A1) . REFEICE
ERAPRE TEFENN I HBRIAE.

KBS BUMFEEE . RIHTANER LB 2 H A REM R #HE 1,
R, FAT9RE: BUME TR ABEE R L, BITAER S BN A 32Tt



2 m EXEM~% ($2/W)

UMK BRI IREEFKFMRS . ZE5AENBHEHREHRLEK
Bt HA 2 EHFAR N P HFEHN, 2EABRMAEN B DB F LG
OB FR R 5 OB AL O G 8 T R » AT I B F R BB TR
B4 AEABBREELVARARNBEBRIESE, FREE “211 TR
2 BSCR A ER 5

20 K, BAVKEHFEER]: XIMEHFHR 5 K72 F B KB KU
FEUFIRFMESKIAT, B4E 20 HLt. N5/, KRRt
HEBCA R E B2 B iE T L 7 1 AR A i BB E PR
MR RBIEA T HHife; 2002 FREEHERET WP AERES
BB, BUOOER T LERS: FEMBITHORRH R K. RE
AN EE: e B 2 B BUTRN 22 A I\ S BE AN XUE B 1 2R AR R
sk, REFAMAREE, B HELERAASFRMER2ERRIIER.

XHIMNEFTR B KFEFR
AOE
2004 £ 7 A



EZhREIS

AA5F 2006 4 HiAR, 523 HIXE, B HRRAE R ESK AR 7E 2006
FRRFERT_E, XA RBIBEAT TIET, s SR T B> S, LURBR
5 I 7=k ) T R R BN

WA P=IAE SR B R 55 A R RABGESE JF 1 (322 e — SR R T B X L
WA WP IE KBS R T KRRETPIBUE RIS . X TS E & RERR AL
2 EARPIREZ, EX L E M PR H REA B D . T I =120
ABFFAGFER S » AIEAESF A — .

AA5iEG T 44 NIIVER], AP IR AsRGE . ABh
MGE S A= HAE L RN -t (5 A A0 42 1A [ S0t - b A P R BN A
(57

AA5 AT LAME D K& B A R BUM AN £ AL PR A2 3] “ ERBR I
B RIRGVRBIEA , JovE A A LA ML A\ T 56 B I ik i 2
AW HR MR GE ST, AT LU AR JOE BRI A 340 T 8 1™
7 R AR AR Mk 3B KPRl &

BrhER BRI S, WEE ZRE RN

B R
2012 %69 B



FE—hREIE

W= kAE R B R 5 A RVE . REUESSH IR B —F ZOT R Il
AR, M KBEE R T AR P IBUER RS . XT3 E & REARA
2%, BARPTARRS, EXREM P ERREHENBD . TR P E ST
N FAEFEE . A RNERESFEEA — € KB .

AA5iEGm T % BRSE B W7 B A & AN SR B A DY+ 2 A L R R 1
AR AR AR AL R AR
P AR R [ 20t - A Y B B R NN 0 o RS T M E R AT F
IR B 2R 932N, BN AAT AR 52 2 A BRI A
[ ZA S LRI FE AR o

KEMERNA T FE, RTRE, A5G0 R S EPSH
73R [ W Pk B A SR AN ER 2, 5100 56 B Pk IR A %R . 7EMUER
HXREF, APEERROIARER RN, TR TR, LB
S [ A 7 ¥ ) o o

A7) LAME G K& BRAGE R AR BUN A EE PR3] “ LRI
7 MRGEBVEA, kR TAEEMEME A+ T B = iE R 3
A SR NSRS, hnT OB RSB BB\ L3R 40 T ™
377 T % AR AR & Mk 3G E KPS .

PR MBRE R, HEESRERE L.

[
2006 &£ 5 BFXHINEFRESKE



B =X

Contents

(T SRS Y N SO R — 1
B WG SBIEIRAF o 1
— . BB IREUEIA E o eoveereereemsmsessanisssnanincassssammestsnssssisasasssnssnssescas 2
%@J 1 Gravesv. Dunlap ............................................................ 2
Ty BT BEEEUIER A FE - ovveerrererresssissnisnsisinnis e 11

% 2 Martin Luther King, Jr., Center for Social Change,
Inc. V. American ............................................................ 11
%WJ 3 Hechtv. Superior COUTt:eeeeerrresresrmsnecrrmseermieeniiinia. 24
B WG IE G IR ooreeeeereees s 34
- ﬁﬂ%@ﬁx@ﬁjfx .................................................................... 35

% 4 Powell v. Four Thousand Six Hundred Dollars

($4 600.00) U.S. CUITENCY ++++w#esreseesssssmssmssnssussasnnsnssnases 35
. ﬁﬁ%gmﬁwiﬁi .................................................................... 39
%{zﬂ] 5 Cravens V. Holliday ....................................................... 39
%@J 6 WOO V. SINALrt--e++rsrererrsnraresserimmmmiiintiriii i, 42
=. EiTr%% B EUIR I T - ovveeeneresnee e, 48
%@J 7 Wadkins V. Melton ««ewe+s=sseerermersreemimmmiiniiiiii.. 48
%:—‘ﬁ Z{;J];ﬁ:*xﬁ ................................................................................... 55
g__.*f; mg—j—,p]_é_,fp**,‘p]ﬁ ................................................................ 55
e BRI TG A orveeeseremesensssissss st s 56
%@J 8 Thomyv. Stephens .......................................................... 56
. ﬁj‘%iﬂ@%%ﬁfﬁﬁ ................................................................ 60
%419 Higbee Corp. v. Kennedy -+ wrsssrsesssrrsssssessnnssinnees 60



2 ®m XEM~E% ($2WK)

— RS BILE b e 66
ZH 10 Minonk State Bank v. Grassman «««----s-ss+sssessseerescsuncess 66

-l ;j\:ﬁ‘kmﬁﬁﬁjﬂ]i% ................................................................ 69
Zf 11  Stylianopoulos v. Stylianopoulos:-««««-sssssesssessesseeee. 69

=. ;lj\:ﬁm;j?tggﬁgu ........................................................................ 73
ZZH] 12 ELi v, Elieeeeereerreeeeessneeenoiiiiiniiinieiine e 73

PO, RFEFEFF I e e 80
%@J 13 Hoak v. HOak «:eeeererrererermnrermmiiirmiiiiimiie, 80

25 14 Corasanti v. COrasanti «==---«===-s=+ssssesesssessssressnseasunsaennnes 89

%EE Z:ﬁ]?tfﬁﬁ ................................................................................... 93
;Ff;__*f; iﬂ-‘ﬁ’é‘:%éﬁﬁli ........................................................................ 93
] 15 Cox V. Parishi--ssseessereeeeessrneemmssniiiiiniiiiieniintnn, 93

;ﬁ_—_*_ﬁ,‘ mﬁ}ﬁﬁﬁﬂ:% .................................................................... 926
%@J 16 Philpot V. Fields soereereerreeeemmmmmmmmmiiniiniiaee, 926

ZH) 17 Boyles V. Petrucelli -« weweeseeesesesesesesussscinnninninnnn 99

g =% HAAAN X%‘ .......................................................................... 101
—. [AIRF AT A I A TE ooveeeeseemeneeeieeeii 102
Z/5) 18 Cheshire v. Thurston «««s==«+ssssessssesssuerssunsas fosiwarisinen 102

T AT R T AR IR -veeeereeereeerreereesennnnnnnns 105
%% 19 First Wisconsin Trust Co. v. L. Wiemann Co. -+ 105

=. &*ﬂA%%ﬂE&ﬁmﬁﬁﬁ{% ........................................... 117
%1 20 Javins v. First Nat. Realty Corp. ----sseeeeeseesesesaeenee: 117

;ﬁ WY ARAAE X%‘ .......................................................................... 129
—. ﬁ;ﬂAI{:}*ﬁﬁﬂgx% ........................................................ 129
FB) 21 Hargis v. Mel-Mad Corp, «-e-eweeesesessmsasssassssnsssisannes 129

¢ D2 D r ik iR R D — 137
%% 22 U.S. Gypsum Co. v. Schiavo Bros., Inc. ++s+ssseseeseeee 137

FED AT EGEE L 144
2| 23  Joscar Co. v. Arlen Realty s oeeeeeeeesesmenmsensisnnninnininnines 145

%mﬁ ANBHFEFE L e 149

B BB EFE LA oo 149



B#® Contents @ 3

v BRI TN EE v 150
=) 24 FOTSberg v. Day ««-sesesesersesssusesuencusisinsinininnnienes 150
Ty SR N G 152
] 25 Lovell v. Jimal Holding Corp. « e eseeeeeesesnsasninsnnnenn 152
%1 26 Eickmeyer v. Blietz Organization, Inc. e weseeees 154
g :_‘ﬁ,"' ] }ﬁ 2 P 163
Z/) 27  Chandler v. Chandler:-«----+++=sssserereemsineemsieeiiiieniiee 163
FBZH O RB ER) B GRRE o 170
ZZ/5) 28 Smith v. Arrow Transp. Co., Ing. -+ eseeeseresesmsesmsinicnne 171
BRE FAAIT T HEERIBGERE] -voveereerrenenseees e 177
B E 177
o XTRANBILGEE - vvvreeeeremren 177
=45 29 MasSey V. Long e eeeeeeesrersntsimnnniiniiiens 177
T X AR o evereee e 182
%1 30 People of Redford Tp. V. MCGregor =+« wssseeeeseseeses 182
B T B AL e 186
o FH BRI AL S - vvereeeernnneeesesinnnrensnit e 187
Zf| 31 Schwartz v. Murphy «eeeeeeeeseesssnni 187
| 32 McCormick v. Schubring ««--weeeereeresseninnsiiiinns 194
= 33 AlgETMISSEN V. SULIN «+o-vvsereeersvsesesmssiininiiiniiins 202
. FHEEIAURITE ] - eeeeerereerrmrememmeeee 211
Zf| 34 Heartz v. City of COncord =« seveesersesmsmesesnsninnicnn. 211
=, BRI EELL eeeeeeveeeeem 218
%/ 35 Champaign Nat. Bank v. Illinois Power Co, -+ 218
V0. FHZPIRURIZE L oeevreeeeeeeniiiiiii s 225

% 36 Board of Educ., East Irondequoit Central School Dist.
V. Doe ........................................................................ 225
ERE E]%g:j-ii&{imaq%ﬂ .............................................................. 235
BT HLRY e 235
— HRBERIRL Fcerrnosssamsmsesessssssmmuvssssssssssirsvsssosssmssomiorssmmansmsssnment 236

ZfH| 37 Dvorak v. City of Bloomington =+« :sssseeeesueseussurucees 236



4 m XEM&~% (F2/)

Ty FR R E B ereeeenneeeememesmre 244

%41 38 City of Nichols Hills v. Richardson - --ssseseeseeseeses 244

=, %ﬂiﬂ/ﬁ%ﬁﬂﬂ‘]iﬁj} ...................................................................... 249

%] 39  Good Neighbors of South Davidson v. Town of

Dcnton ...................................................................... 249

%] 40 BAC, Inc. v. Board of Sup’rs of Millcreek Tp. -+ 256

/g, FRBI T RTEF P - veeeererermememerme e 260

Z= 41 City of Sugar Creek v. Reese: - -ssserresesssussninias 260

;ﬁ ;_"1‘7" JIEMI cvveeeennreemmne ettt 269

—. NAILH 2 R CCLLCT IR PRI PO I PRPOIPPPLIIP 270

%) 42 Kelo v. City of New London, Conn, - «--=ssswseseeseseeeees 270

. *@ﬁiﬁl&%ﬁ% ...................................................................... 285
2%l 43 Tahoe-Sierra Preservation Council, Inc. v. Tahoe

Reg'ional Planning Agency:«-----ssssseersrsareressenssnnas 285

Ty R e 301

4| 44  First English Evangelical Lutheran Church of
Glendale v. Los Angeles County, Cal. -«eeseeeereereeseenes 301



F—F

SRS SR e S e

W 7= B ER 1S

TERE WM P=igrh, W7 KBOM N KRS 2P W7 Rk Ok
PARMARILK YA G, RBREZANSANZRBPERER W7
FRYER A5 75 T ) A A 2 0 SR B 2 > R 5 5% B W i B e A B B0 W
P2 HIEUAR 23 h SRR R AR AN 4 52 AR

F—F MFHRHEBRAT

W7 B SR R ER A R SR B A o At N BT B4 B I =B, WA 7= B iR
BAEFREFEEN. HRA0E. AT aETRIAREMAFTFERY, A
S ZM AR RITE N, SRR HIR, B DAFRATI RV R el 4
IR 1E B AR B B A AL 77 =K

T i FR BN A 0 ) WA 7= BUE H 3 B B AR BhA) , 5 38 v 1R R ) FA N S8
ik ot B AE B ) SE B o B BT LARIE T BF ARSI BT A A . IRAEZESRE, M
RFK 46N RIFAE XS E LR TEN, FAAEATEREENELT,
A LLIE i X E B AR S P SEBR o IR R B A S I T A AL . Graves
v. Dunlap —RHERIT TS BTSN L s S A REE, DUSRE 4
YA, AR5 A ILF| 55 0 F 4 1] 3

B RE B AP T = AL, 18 B2 MR HRR, LRSS
‘B M4 £3 . Martin Luther King, Jr., Center for Social Change, Inc. v. American
— R NI A RTEZAGHAT TR AT . Hecht v. Superior Court — &1
FHEAN N AT ELAERE F PEAF BN 3048 W 7 ) 2 ) 1) 32



2 wm XEW~E (F2M)

Graves v. Dunlap
87 Wash. 648, 152 P. 532
Wash. 1915

MAIN, J.

The purpose of this action was to establish the plaintiff’s ownership and
right to possession of certain game animals and birds, and to restrain the
defendants, the game warden and the prosecuting attorney of Spokane county,
from interfering with or disturbing the plaintiff’s ownership and right to the
possession of the animals, and birds in question. After the issues were framed,
the cause was tried to the court sitting without a jury, and resulted in a
judgment, sustaining the plaintiff’s right to ownership and possession, and
restraining the defendants from beginning or prosecuting any criminal action
against the plaintiff on account of his possession of the wild animals and birds
referred to. From this judgment the defendants appeal.

The facts are not in dispute, and are in substance as follows: The plaintiff,
during the year 1901, and prior thereto, and at the present time, owns a farm,
consisting of several hundred acres of land, a few miles north of the city of
Spokane. Upon this farm there has been kept a herd of dairy cattle. During the
winter of 1901 a doe with a broken leg came into the herd of cattle upon the
farm. This doe, by the respondent, or by the employees upon his farm, was
placed in a box stall in the barn and taken care of until she recovered, when
she was put into an inclosure. The following season a buck was given to the
respondent by one of the men employed by him. To these deer and their
increase the respondent occasionally added from outside herds. Because
inbreeding causes a herd to deteriorate, on several occasions bucks were
exchanged from the herd for bucks in city parks of Spokane and Tacoma.
During the early years of the herd, and on two occasions, does from without
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the state were given to the respondent by friends. The doe and buck first
acquired are still living. These, with the increase, and such bucks as have been
procured by exchange, and their increase, made up a herd of about 20 deer in
the fall of the year 1913. This herd is kept on the respondent’s farm in an
inclosure containing 15 or 20 acres, which is surrounded by a high woven wire
fence, to which entry can only be gained by gates. During the summer there is
sufficient feed in the inclosure to sustain the deer, but in the winter it is
necessary to feed them. Workmen on the farm look after them all the year
round, and gave them the attention that is given to cattle and other animals.
The deer are not permitted to be without the inclosure.

The respondent also has certain fowls, including swans, wood ducks,
pheasants, etc. Eight of the swans are birds obtained in the year 1902, with
their increase. Four of the swans were purchased in the state of Massachusetts
for breeding purposes in the year 1913. These swans have their nesting places
around the lakes on the farm, and are fed and taken care of as purely domestic
fowls. The remainder of the fowls are kept in inclosed or covered runways in
the respondent’s poultry yards. These were purchased in various parts of the
United States and Canada. For one pair of Reeves pheasants $85 was paid. For
one pair of Amherst pheasants about $100 was paid. The fowls are not used
for food, nor killed, and none have been sold, though the respondent has given
away one or two pairs of pheasants for breeding purposes.

The appellants claim that the respondent has no right to keep the deer and
the fowls in the inclosure, and that both the deer and the fowls are subject to
the same regulation by the Legislature as is the wild game of the state. The
respondent claims that he has a property right in the deer and the fowls, and
that therefore it cannot be taken away by act of the Legislature without due
compensation being first made. The question, therefore, is whether the
respondent had acquired a property right in the deer and birds which he was
entitled to have protected.

Animals ferae naturae are known by the denomination of “game”, in 1
Cooley, Blackstone (4th Ed.) p. 758. The respondent’s deer and fowls come
within the term “game”, unless by the fact of their reclamation and
confinement there has been acquired a property right therein which is not
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recognized in wild game. Without reviewing the early common law upon the
subject of game, it may be said that the recognized doctrine is that the title to
game belongs to the state in its sovereign capacity, and that the state holds this
title in trust for the use and benefit of the people of the state. The state,
through its Legislature, has the right to control for the common good the
killing, taking, and use of game, so long as the rights guaranteed either by the
state or federal Constitution are not encroached upon. In Cawsey v. Brickey,
82 Wash. 653, 114 Pac. 938, it was said:

“Under the common law of England all property right in animals ferae
naturae was in the sovereign, for the use and benefit of the people. The killing,
taking, and use of game was subject to absolute governmental control for the
common good. This absolute power to control and regulate was vested in the
colonial governments as a part of the common law. It was passed with the title
to game to the several states as an incident of their sovereignty, and was
retained by the states for the use and benefit of the people of the states,
subject only to any applicable provisions of the federal Constitution.”

While animals ferae naturae belong to the state, as indicated, yet, when
they are reclaimed by the art and power of man, they are the subject of
property, and a property right thereto may be acquired. In 2 Cooley, Torts (3d
Ed.) p. 838, the author says:

“There is no property in wild animals until they have been subjected to
the control of man. If one secures and tames them, they are his property; if he
does not tame them, they are still his, so long as they are kept confined and
under his control.”

In 2 Kent, Commentaries (14th Ed.), upon the same question, the author
observes:

“Animals ferae naturae, so long as they are reclaimed by the art and
power of man, are also the subject of a qualified property; but when they are
abandoned, or escape, and return to their natural liberty and ferocity, without
the animus revertendi, the property in them ceases. While this qualified
property continues, it is as much under protection of law as any other property,
and every invasion of it is redressed in the same manner.”

See, also, to the same effect, in 1 Cooley, Blackstone (4th Ed.) p. 743.



