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Preface

#+eEwT, e EREEaEmngE, KRR T7TEETEHXD
7 S B R M AR T IR T B A, DARCA SR S IE s i R R
HoE S T DN 38 R A 5 B 72 B A0 R a2 Ah, IR A TE RIS R 2
HRLEIEE B R IER 1%, §H — R T IRARE ) R i B R,
HiZ, 2005 FREBHBENR, KEKFRE [ REEE2RRARE
Z—i2t HBEM IR ESE N, EER I BENREZ B, BFE
MR E BRI A TR, BEEAITR A iR 98 e 2 i a0 2
f, NBEYINRITEZ, IR BEHR (Bacon) Fristi@: [HIRIRE
B2 AR, ORI E M, LERIES L. ] RERBEE RS
FEnEE, dEERERBRNEEOHER, HENR. AEE TX
Al 1, $H%BERFE AR T B S 4 A B A R, EEME FERH
WEMZ . <FLABESH, —HEEEFEN [ER] mWES AT
WEEMR (BEZRERBREEEABNLE), HERMNHER P
B, EHROMEFRHRNE SR, MHERRERER, HtFELEHT
AT AE R TP mga o, H— IR E AL —L [
B AR, HEELEE, BRHEM MFrE], gZHhc R LERD
i BAEREEEREN, tERYECHRMMERN —EL R
REMItH

HiREE A B, REAEFRELALZEEBRENTE, @E2D
ANEUAH W FT BRI %R FikmE MR %, FelEe
FRAEMEGH EREE RAHME? SEIEERANRZL (8% SNEl
B AZEMITESHRERY, MESE [RR] OEBamEAES
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B EOE? HEERRAAKALNEREANE N [#Z] »%,
AR/ — B VR T VAR (4852 ] AR RE A BEAR HY R RE AV AT B MR,

[ | EANEERME S ER A ARE N —D, B
R E ARAR T T R, tAREL RIS TR SZ, NI, [#%] %%
FmReASGHARE SEREEERERETENSEY, 2/ 02N #
2] FE. Fit, #ESHLRA e mLmE T #%F REEE
RERIZEHINR R, BEMEMEI MR AEENER, REHER
AEHEE, FR, LAARRHE RN E o e 2 7 [#8Z] W
A, #ARMRAREH, EORHEARERNAE, ArMEEEEKE
A% (Heidegger) A &= [Nanf 2 O EAMBARER, NERERE
AMOLEFERAHERNEE, MDA ERT#. HEELE
RRERVLENTER, A7 ENthIERa. REUS & AU 2 2] — Lo
sh/NEHIA, BRI T EIERETER KA, KA BB R SR
PR ARHENEEAR, tkEREEE, BiE? FHAMtREN
wo FRERM, AR MUAARAE, EE2dh@oEhm &
2| HERGEEONTE DM T#] %, BEANHKHE, Rt
APRRo

HY NS REILY T8 22 HEREAERRER e
MAME. £—EFRE#RREME T, BEREEESHERE NS
ARAVERE, fEkmnEsth, RMEREN, REBCEM AN 2E
HIRR1R, E—SAMEERE GBS, SEEEsHBmRREH
— MR TIETTIE T FEARR B A L7 B RS th stk & e LE bl
®r TBEN %Ll BRRERE R, WbmiEEdss, T RIMR
ik, PR T HAE AR, B—EdenshtaasBess -ttt N\
HACHY T8, eRTEBRH R EARE, MRAEEANUEDE, 2
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INEVEER BTN, HN SRR, Lt [ ] it [+
HENmS] (BETT), MEMEMESR] BEHHD), EtHe<] (#
), TakemysSe] (R, [FE / dESER] (R, TEMEME
gl (B, REgLBSoMgREseg [l GEH8ER 1A
AR | pEEHNERBEERINSE,

LA ERHER], RHEHE —REN, EEHZIEE. REREILEW
Mk FREAERA B AERERN &8I, thEB A FMBIRE X
Al E T, MthAELAE RV B SRR A, AT Rl #R 5K
N, EAHBRZEUREER 7 BEFEIENET, EREEET
BERBEZH, NMEZW. AL, HHFREREHIFATENEE, &
LRI [TEARRE | W@ t, #rERg2SAEER, JEHMR
AHl—HRAEMmMEEER [MiERE | IERTERAE. LA, wMinsss
AT B oK il B AR HT3H (Wittgenstein) FREFEHF W F MR —AF, &
[IE H—#EF LICH, TE2| T i Al LA 7, | thiiEs, 1R
JHHHE TR, ABARERE DA E R, BREMED,

HE, JER (Nietzsche) E T 1ty & 11 & HiE (Zarathustra) - E &
i3

244! EaCmER! REESCH.
HA, FHERFMMEEm, HEERSHTE!
B4R A A B, PR % fth T sEBR 1 ARo

#HwA, g, FOER, B2, F—EEHAREEERLES
BB HE,

HEHR, WA REMRSBEER ARt AR, mHE
RERT AR AL A H B ERE L, MtHAREAMMER TR, KRR th B
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ERBPERPRAEEENEEN —LEERALEEHE.
ABKZ, RERMGAET —FHEBMATR - REEZHBRE ALK
FESEEFT MR, QT UBEAEENLE, BEEAYE KA
R AGER: B REMENwEE, EMARETE: MmIEAEE
MEROHTIREHE S EERERS, By, BEEEFTHECHE
BEBEHEE. B2MERNHALYE KRR RUATHRNG Qi
SHMmOHAK) ETEEE D - KPEEMHIE. —HHE, BAEEA
SHtEAR—AENHE N, MtHE, RHERBIIEHBENERE,
S ER B ERALIDRERE, A% T 175 OFERE 2 FEEEM,
Wk, BHERBEENENA R, FEAREREHRZE, NHEH
B SR S G

4 2012 % 12 A 5 BERF E R K,
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Introduction

AA

MR —AEEE, MATTRAAS—F, L2458, BAK
HAARBOBARMERMA LAXBRBAEEERTHE, LAA
HERG LT, MASAELEA TR ATAHE, RAMSTERLMBRT
1+ #, (It often happens...that in criticizing a learned book...one’s whole trouble is
with the first chapter, or even with the first page. For it is there, at the very outset,
where the author will probably be found to slip in his assumptions. Farther, the
trouble is not with what the author does say, but with what he does not say. Also
it is not with what he knows he has assumed, but with that he has unconsciously
assumed.)

ALFRED NORTH WHITEHEAD, SCIENCE AND THE MODERN WorLD (14878, (#+% L35,
W)

ABIEVASGAZROABOEN, LALBALATREE CHRE L.
([TThe movement toward the matters themselves is a long and involved process
which, before anything else, has to remove the prejudices which obscure them.)

MarTIN R, HEIDEGGER, HisTorY OF THE CONCEPT OF TiME: PrOLEGOMENA (G 2. 4%, ( BF

LE RS @)

HERHR T (BEEHENEZE) —FO, BRA— HPA—EHER
Bt SRR RBR R, AR TR . B AR 1R EE
QO Hifts, (BEHEHRMEE), WHEH, 2008 4,
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M EmRR. BRAEthaFAEE LR (R T LEMESD
EmSC R BFam, therIiEZE A2 LEREHE TR MEE, Sf—B
o

BT, hARBEEEZRAGIPOSRMEN MR sREmE
et (R, MRB—-RENNAEZAEEE, HEWTE, BEH
i, th2Eum ERENREARE SR, HE, RSB FFLAELET—TFH
R, AEEEHEERZNERERAEE T#R] 8, BTERRR,
HE#wm, m#, DUABRGBEELMEAT AR EHEAOEREFER, EF
SR, 4, EnEammREH—EER, REhSEm R B AR 2 A
BRI GBI R, HE, thErkR 7 &TZLAN, BN RGE
WA EEA T EER SN TR, dSHat rgg= .

BHEARREEAD RN (Canap) RIS K MARE, M
EEARENER D, tWERHAEEEME T aEASGEEREN [
#] @, thEBAIEH %88 (objects) HE AN ENER e, A Al
AR B AN MRS R E FE B, BERFEE BN ER] e,
EMHER Ll FH1? B AREERO LB RBAE XM
(documentation) & [#i%2 | (manifestation), fi>C{t %54 7l LA B —2=4,
RHME, HH, FEE0, RELERIEEN F8] FTLAE#E R E3ER
—fE R, HEHEM, LEEBHEBE LK Blanché H—HfEMEENES:
AR RIS 2 THTEEE (hypothetico-deductive), & B 4 =
AR {LEES, BAETHENRETRRAEEWAE [HRE] SHIEHER,
HARZ4EO,

@ See generally, RupoLr CARNAP, THE LOGICAL STRUCTURE OF THE WORLD AND PSEUDOPROBLEMS
IN Pricosopny (T 5 (9 38 88 548 B H7 2 0 E8E)  (Rolf A. George trans., 2003).

© Id at2, 39, 47.

@ /d. at39-40.
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FrLAE Rtk R AEMN BN R AR A [HER] o
LLsRE EIE, BEHRA, MiE—S: TERENKF, Aud, BR%KL
REERBEYIAE, MHERNMEE, EE, LBl RERIBHRAE
TR RS, BRE MEEAFE] (RIS IR T 7520
AR EER R O, | JE R Bl Rl 2 RN, B AR AR
HrEEa ks -8 TR BOSi sEnEEeine. A mEeEm
WA HE, FAATEMREN [FHl BEzh (EhHBEERN M8
KB, LAEHAE, RS EEME BRI, w5 4] mimsn M
tH ], EERA AR EMERE (Heidegger) thER: [HRIE (s —E¥ %) #igy
BRHHHRFILER, MR CRARNTYE T HF, LHREM—E (B
) @G, BEFRsewEERHAM, 2, EMREHE, AkEEEEARE
ARG R PR EEN T REO, | B DABER st e ke, X
LA¥k il =, E R =H 2, ATREEA TR LR BOA P AR,

s AR TR ] MiRIRE B+ /L4 LATEEE (Savigny) %
R L EEIRO., A, SR, MAEEtEOREHRE,

© Rosert Branchg, L'axiomatioue (/A FEEEFR) 107 (2° ed. 1999). i 2 fAHSE =&t
14 R HAS,

® Quoted in JuNLIAN YouNG, FriepricH NieTzscHE: A PuiLosopHicAL Biocraruy (JE5: #H 2
&) 544 (2010).

@ See, Frieorich NieTzscHE, TwiLicnT of THE Ipors ({1 MU E EF) 26, in TwiLiGHT OF THE

IpoLs anp THE ANTI-CHrisT 35 (R. J. Hollingdale trans., 2003) (“I mistrust all

systematizers and avoid them. The will to a system is a lack of integrity.”) (iR [E KB
A E B SRR R EFNERNOTE [EamEED,

® Martin Heidegger, The Age of the World Picture, in MARTIN HEIDEGGER, THE QUESTION
CoNcerNING TecHNOLOGY AND OthER Essays (B} iR %) (hereinafter Technology)
141 (William Lovitt trans., 1977).

© [ Savigny & H B Y2 B9 41 Mathias Reimann, Nineteenth Century German Legal
Science {+ it HES#ERIE), 31 B.C. L. Rev. 839 (1990); Luis Kutner, Legal
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FESR TR B8R ] AfEE AR, HEE EIMRAEE, ke REEH
M. BEREZIRATHL MR 1 ANIMNEERLATEMR 53 8 4 sl N &
H-FAHRENERO, HEEREANTNBRE—EES, HF LNfEs?
FE#E B S raEaR: [T LAR T RiraE sl — e 2l R, REMER
DBk, BE= AT A e B M K e AERE =,
A, Bt A ERFEIREMANE, B2 USEHES®. ] JE, &t
FUFRIRE R REE (R @M, BERBRELERNEL
TEARWRBENERZ, HAN MR, RRREZZERNER, 2R
BN, WREREA R K REE M Rz HEELEREE. . BOERNDE,
R R A R & E TS ERMR I EEREE [#R ], BEF
HHEEER AT LAR Y (B8 % Lo
MBAFIHALERZHER (Vico) BEXK, EEN MHER] B4, £FE
EERBIARES I, tIEHA AEEREMIIER [#R], HEAE (35
HAMRAER) FRrHESmE AR, BUtREE R R EM kS, i
RENTME#HMEH®, BEEEANEEEN MHEE], TE Rk EEID (the
Philosopher: Savigny: German Lawgiver{ %18 K TE#EE ), 55 MarquETTE L. ReV. 280
(1972); Munroe Smith, Four German Jurists {41 HH & %% %), 10 PoL. Sci. Q. 664,

at 666 (1895); Ernst Friend, Historical Jurisprudence in Germany { HH & FH:58), 5
PoL. Sc1. Q. 468 (1890).

© Reimann, supra note 9, at 849. MMy [ | M, R kI Ll T8
HHERENEEAA B EHE, —HRATMER (system) WRTE, FHRE—HE
4y At 22 RE451 41 Hans KeLseN, GENERAL THEORY OF Law & State (iE/REBZZR) 110
(2005): Josert Raz, THE ConcepT OF A LEGAL System (JE4EBERHR) (1970).

® Quoted in Reimann, supra note 9, at 881. Savigny & 5 T ¥ o e 4 B [l B2 v gL iy
Thibaut, & #HItZ Leibniz #{1: %] smMERE. 20 M. H. Hoeflich, Law
& Geometry: Legal Science from Leibniz to Langdell {45547 13540 IE 2% (N
BHEFRIE) | 30 Am. J. Lecaw Hist. 105 (1986).

® Giamsatrista Vico, ON THE STupy METHODS oF Our Tive (IR F5¥E5R) 12 (Elio
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art of rhetoric), i3/ 1E [ 2 & B A% (Viehweg) th$5H R VG 8) A E 2 sh i
Mgy, FLPEMIREH A, REAEHBIMREREREE, EREEWRE
AleE, BECANEMERTEA GGk (R MBwtt, EgkrE
w, HIEENERREN SR ®,

W ERTal, MEEERdE [ER] (CVLERAEERNE, LA
HEEAREMNEEEEME HWE N F B AR OETEE S HEE,
M tharaEfiiRee.l: A EmEALR %] EERLEBESH. T8,
AFHLARE R LORRE TR ENS IR TR 1, 25—
LAy amistZ (thetoric), fEFSEmREMMiA T, #EEFEBHEMNE
[E#A] (invention)® %A Bk ol B BT 2 BRE MR B2 M, EH
[ #} 2] (legal science; Rechtswissenschaft) ® i [T = 7 2] (legal
formalism) ® () ER (58 Z8), HHERAREEMHEREEARZE TR
(deduction), ifi& [#EET] (abduction) (=) ANV FEFEEHTEER
BN RSNy, MmIERIBRRE. e e R M hH
A BRI (analogies) (3EPYE), WMKFREEEEBEHMES [HR] BFFE
whss (BRE), MMEAEREENHRME (BhE), URE NER] M

Gianturco trans., 1990).

® Tueopor ViEnwEG, Topics AND Law: A CoNTRIBUTION To Basic REsearcH IN Law {5558 |
7)Y 19-21 (W., Cole Durham, Jr. trans., 5" ed. 1993).

@ BN EREDE invention, 22R845141 Cicero, DE INvenTIONE Two Books oN RueToric (i
FHiT — M), in Cicero 11 (P 2EEE £ 8% 1) (H. M. Hubbell trans., Loeb Classical
ed. 1949). '

® See, e.g., Duncan Kennedy, The Disenchantment of Logically Formal Legal Rationality,
or Max Weber’s Sociology in the Genealogy of the Contemporary Mode of Western Legal
Thought {Z=B&TE =X R 4R 3K % ), 55 Hastings L. J. 1031 (2004).

® See, e.g., Richard H. Pildes, Root of Formalism: Forms of Formalism (¥ = %2 4R
J), 66 U. Chi. L. Rev. 607 (1999).
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NS bR AR (BBt %), Al — SR ELE RN R AL HE
ErEmbiE xR (BN, 1E), Liarkr=CEH Dk S 8RR |
M (F+E), HtHEERNEREMSEEH EHOEN (B+—5),
BEBLIRIE 2 SN B B RN B LA T2 ] 75 XIRUSNG [ER122 ,
EZ MBS S (B+2%), Arlh, &F2% kA0t 5 R AT
TRk, MMREHEE [BER], EHEAEN MR,

AR E AN R R A AR R B8R ], th AR SN Rt
BHEEHEREEN (R ] 28, MEeE2RMEEERN—
MRLmEAAME®, AHEELEMRNLEEETYSE, W EFM, H
iz — BRI AR R B R ENEE, EEEaE
BHRABREREN, BAMEREHEE LEBBEENIES 2% —IRHREE
B Al [TERXEZE] thyf, dizEERH [EREZE] % (exegesis) @t
%, oiEEEsN ERE] g HEMN THEE2E] (Begriffsjurisprudenz) ®
thiT—HERER, RA—BIEHBEZ L, \HL#HE AR 2B TE
R4S HEREHEE, ERRIIELSA LAEREAENEE. b, F%8E
HEHN [TEXER] EHA HERE 18 58— B R 5 ) rad
F, A —LbE ARG B DU R Y v HE TR HH AN aR & R4, (B REAHE R

® HAtFEMEHFEUARY (FHl THB7R] a9 7%, HEINEERN—B
fanifte: THEUSENEXA GE %51 75, JEEXAE, ARR
FHE R LATESE A EEE R B4, BER ERmMRENER, AR, EAJEK
BriiEgl. RAELLAMR BIESR, 4 HRAD MR 2 ERLA ek, | Martin
HEIDEGGER, CONTRIBUTIONS TO PHILosoPHY (FRoM EnowniNG) % #7275 ##) 45 (Parvis
Emad and Kenneth Maly trans., 1999). £ /@@ ig @RS B 4RSS, M85
B ER VAR ERK. 1d at 56.

® See, e.g., Andre Tunc, Methodology of the Civil Law in France {3%E 9 7:@3F71%), 50
Tur. L. Rev. 459, 470 (1976).

® See, e.g., Reimann, supra note 9, at 837.
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BEEO, hEZERALIBERBNRZE AR ERE] 29k %@
EEHDHSRRAEAZI RS E, A LREEE FERE B EER
M) 8% 15 b Rpos A d R S SRR MR AT AN B o
Ri#EE®, R [HREZE] RIEmz@iES L8R XA RIS
Wy (%] @, ERERHVENEREZMEEMEMREAEZZHEA
BhEE, MEMMERZEEHAZE AT, 8% ] (dogmatic) 5 F1M
ATERey TERsCd= ], i bE=Bahikn Ml E2—Bme,

ANom b ERE I 5k S8 B8 A T BEER, SR RMES EEN LR
FT#Z], TIRY], M5AKEZENBEESYHE - BMERRHMAEEN TaH
) THEMEBOINESE, EEOMSEE, ZENEEREEIELE
B, ZEWFEEM. ZEHEEM, EMRTER -, AR BhEREEE. &
ATEHE, —8 TENER. MR EEEH (general/universal) H[E
BRI ERAENER. 2EREENERE, RERENEN, BEEER
R EFEFERBEBRERRENEN @, ] HEAHFE =Y RBakeE]
ket R E D AR R 2 AT, HEREHZ WA, '

A# BN A S TEXE2 | MR O BEREHEEAR N E
# (CHERGHsZEmeEamBERiEs) mEst. dntsbiAsE
A %R 2%, Bli—, ILAEBEANERE, BEALHEERER
Em, AR REEEESENER, HEMERMBEIEEZ®K, FEALAD
B3 2 PR FRAITINAAR KT B 5 Bl k@ s8OSk, mBERRE
—REENES & R ES REFRIE S E HB N AR EENE RS,

|

Pildes, supra note 16, at 608—09.
Kennedy, supra note 15, at 1041.

Reimann, supra note 9, at 859.

Ramo SitaLa, A THeory oF Precepent: FroM ANALyTICAL PositivisMm 10 A Post-

ANALYTICAL PHiLosopHY oF Law {i5%451) 3-4 (2000).
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FAERRN R BRI R ER EEMRIRA, HEE SRR
BT M FE 50 Hh R ol 1 R, AMEdE, $F%shE KEEEBATEE (R
Al A—ERH#BR RO T, ER3IME—E TREDNSH] Whns
2, WA LA E R R —HEE®, LA, BEBEL—N &KW
B AB PR R L Ao FH PR 3 A AR 0 5% R, R0 R0 38 fth Bt FOJos AN s
mgR K2 HE R0 2 Lk —8 MR DREEGEIEALL
o [HEFERER], ROERADEHMFEL [T —@ERT] .

MRERFFEALEREMERHEMWRZEFRDT, EESENEHES
HREAERAHNER L, ERHMIERE, &2 2 EESRER §F/
R FARE G T N T B SR Ay BORE -+ LART F Y R0 3 5 (R 28
HERn, HEMRMARN RN A HEEAE R EREERE R
B RE Y B B8, 16 B MR LRI, HONBRAE —HEE R AT,
B E A ST, althliss 7 A RMm TR, H2, »A—HE
iy RhR W] LASE @M T IRA LS,

LA B g — S 2 MR E G A H R, AR #AM,
BRI, WISREER O R AT )R S B R 1 SRR AR 2B, B
B, WA CHEEESmHNES. MrzREcAREHNE, SRR
EERBGERRER M, EHERERAES _=alm [RI2M%EE] &
BRI HY 2 R S R SRR E R, AER: [ — A B2 B
EHERFHBNEE - MEE =Rk =B ER 2, AMAH
RS, XAERHER. ZMAILIEM: R F2E R S 2 IR
PESEEERES U ECC A

@ SHAHFINES 127 ERENES 315-316, 325 HY LIS A EFMESs s
Al s R Y [ 2 HE 3o

@ ALrrepD NORTH WHITEHEAD, SCIENCE AND THE MODERN WorLD {FHE BT CH )Y 196-97
(1925) OHH#E 2 1EE AT



