N

WEST S
crovr EEEFEE - EIAE

Legislative Law
and Process 2nd Edition

AEESER

[SB2hK]

Jack Davies

[ %] A% - WA




Legislative Law
and Process 5.4 taition

%ZHfi]

Jack Davies

[X] A% - B




BBERERE (CIP) i

S S = Legislative Law and Process/( 235 ) 8
Al — AR —lbat kit L, 200510

[EQEVRE S AES 7D

ISBN 7 -5036 - 5881 -9

Losre 0. . STk ii— R m—
IV.1D971.21

P ERRAR B 14 CLP Btk 7 (2005) 55 114298 &

COPYRIGHT©1975 WEST PUBLISHING CO.

COPYRIGHT@©1986 By WEST PUBLISHING CO.

Reproduced under license from The Thomson Corporation Hong Kong Limited
trading as Sweet & Maxwell Asia.

A5 1 U W R (o6 ) ATBRZS 1] (1L Sweet & Maxwell Asia 2 44 #5l ) BEFUTE .
FERATEICYS  EF:01-2005- 1824

© BAth it - A

RERE /S 2 E0NgI /FE

AR /A AL REEE /XML
BET /p LA AT R A B8 /HE B

ER / AL 5 AL 4G 0 R R 3T 24 7 REENH /7 &

FEA /850 < 1168 4K 1/32 Engk /12

KRR /2005 4610 )1 45 1 KR EMR /2005 45 10 H 5 1 IR ENR
R RRAL /LU KGR T HE 7 5 (100073)

B F BB /info(@ lawpress. com. en SHEMEZ /010 - 639397929779
Wk / www. lawpress. cont. en FWEBIE /010 - 63939796

REFREBERAT /st FEKGEA I 7 5 (100073)
LEEMPEES FATEIE:
F—ERBBIE/010- 639397819782 FRH/AT /029 - 85388843

EBAT /021 -62071010/1636 JERESRAF /010 - 62534436
FYNAF /0755 - 83072995 FMAF /0512 - 65193110

BEXATF /023 - 6538281672908

HE:ISBN 7-5036—- 5881 - 9/D+5598  EM:30.00 T
(B B T R fB0: o e T S A PR ) £ IR B



Licensed for sale in The People’ s Republic of China only, excluding the
Hong Kong Special Administrative Region and Macau Special Administrative
Region: not for export .

ABEEREPEARLNE (FRAFEFANTHRMBIHITHE)
e, THEHO.



B s

EREERAFTR GHRITLE R, XE REHEFE”
(Nutshell Series) 2 LFF ) —EN i, XERHRREH
HFF R S HEEN IR BE I RA R . SR BYHESR
BrAR NP B PE 7 =W EH TR IR —
EARERI TR A SR | B T SR B,

BT XSRS, X B2 B T OB E B R
FIE T A B 0 27 A 0 X 1R iR G i B 2
B, H AR S E A BT o POl ARt F
B, DA T #f A O M AR B0 o, B
T~ o 25 2220 i iR A

HEXEN T WRE RS E N EE WK, ek
T ABHE BFFTAE , i 2 ROk A I s H Al A L, #RBE
XEN RIS A L LA KRN, W H S
FTAEA BT Bhas . BeAh 388 2o B8 32 B J R f 2 S ke 2 >
56 [ Ao N AR 5 52 A R A S E KT R i 5 6 E ]
ATH EHXTE 538 o

© REREHRFEGL (. D) B8 R 2 AR F 1 £ BUE
EBE R R KL e be K BB A S



2 SEESEF

7 JEL M O SR, X N A5 1 (R PR R T R SR
=, UM B E SIS AR N A R R
Mo XMWRTSEEEREXEZL S VHAFINFELT]
B A EH e K. MEMIIMAH X EE A B
.

Happy reading!



LRI TS

L ST ) —BlAT - B4 EEES . T 1975
T West HAUA A AE R “IE B (B “ £ H 8
B ——E ) R — A — K H AR, 1986 4F F
Mo 3k HLATA 43 00 A B 1986 4E M. 1 &% ke
56 [ W] JE BT e 30T T A 8 BR AT, B R B 1958 4E % 1982 4F
X 24 Ak WAEHT — AT R RA MM B WG . XA
BERMMFEE S WA NS K. HBEEELRF S P
U, X AAS UG , 52 2145 4V, A 2 WS R AT
MFE " ) — R KFHBZ WS R
(lobbyist) , 32 B 23 5 (8 I A B2 J5 i« “ B4, st B X
ZCIE: A

REEXARE KNETABEERRE T N4
N ARSI BB TR 2538, R BEH A 24 4F
L TARZEG AR BN 12 2 0B 22 $0 5 St O £ 4w
LR 2 ST O E KL RS il & RAr
BH SSUB AL diX P25 F BT TRK

» WA RAFEE UL (SM), BER L R M1 (D), BULFEH K
SRR R



2 SEEERRF

XA, iz AT AER .

ﬁ%ﬂi:ﬁﬂ’ﬂm@ﬁ%,ﬂﬁ%ﬁﬁ%%T(l)ﬁ%%E
J#5 Q) IR IHIE; (3) SLEALZIIHT; (4) T ok 9 B
(S)EfmRE., HAX Tk sRFn St 15
FEIX S 7 T, W48 B UF 2 B T R UK - B (Michael
Zander) B HI(SL 2 ) (The Law-Making Process) ., 7%
BAER KT or 20 U T R LR F T G
1 TR IS RF SR T HONPER A4 U&%E
BN, SRR R AR R LT N e L R
HISH RS AT I B R B ST A= s R, #7 3F— 1
SENKRBERE 7L HFERITR B FEATREMEI . £
AR LW AN T2 NTF— M B HAE A T otk i
HMN S LRGN E R, NX DB B, PR
MMEFBARES — 5 KIS K E E M B 5 (F. A.
Hayek) #) (3% 8, 2 ¥ 5 H f1) (Law, Legislation and
Liberty) L6, {H M SE I A FE R, 02 TG o Ath [7) 26 B 85 Ak
BHEHIEK . X EEEN S, BRR N EEZ L
R (AR S5 40 A e 156 5 (0 i o [0 A ST B LA A B 7 )
HIREW M A3 7 e i B A B S BRI iR S he v, — 81
FEN A SRS, ﬁ%ﬁﬁ%%ﬁfa%?%%
*@E@i/ﬁ@fﬁ' ZH,

E 3 Xof R P PR T 42388 14 1) T LA, U ot 5 o
APE REREEN. Hh EHEE Iﬁ‘&ﬂ] SR
A 0 (impact) 1. — 8 2 H M JE B B, IWF B 3155
Ak TS I A B, BB R B MR R E
TRUER 5B AR S Z B RLE . I, ST AL
K, AREFNMZ , EAREFEA LD . FRSIEMERTEE
B NBE AL, R2Z WS MRETT . RiEEE



i3

Bl 3

7R AR A i — TS B RRAUR AL VI 2, H 7
THVEALTRER 3 B 4 RAURA A H B AL AR . 52 A
(R PO 28 57 ) X I 3R B %, A A2 00 o 2 T R AL 1 357
BARKKE .

RASIERTFER T 2840 B R AME Y] 5 F 25, 7
AR ML LA 5 B S A A B A4 E B Bk
(“Those who want something from a legislature must ask for
it.")o SLIEHLREBR —“PEH 1" (Board of Review), 1
D EBISLE, WX AT (SR 35 4 ) 42 H 1917 SR 4 1
L HIWOF R FI AR M. % P& 2 A B
FAHE " (inertia) J FH 2 37 B L 26 25 58 14 45 5, . B
TV, R SR E T — M AN R S, B R L
RET . XAMHES UL, SR FE— AET‘WJJZE‘JJZIE A
M o éﬁéﬁkﬁﬁavﬁlﬁ A ﬁEEH’J*Uﬁﬁ’F&
SR SRVRRIE , PUEI 9k HORR E A 5 h AATBR A
Fo

MR KRB F B RAR AT 65 5 7 3k
B AR BARAE AN (B E W5 ) . AR F A S 5
AOFE PSR B H1 5 B0 B R B 40 8 8 4 B A e O
—IE SR AR B N, B 26 B AR F] 7T BE T
WGl s, BB E T B T — R T BRI, Bt
REE—E R EARIEST IR M A P . /R I MR F"
(due process) i) = KB HK : 15  WTIFHLS LA K 4 IF B8 5]
PITE LA 7 P IR B R TE AT BUR T 5 A AR e v 3
AT o HUA SR R R 5 4 R L BT I
Pl — Rl WU G ARAT s SE e R A N TE
AR PN SHEEARR, LEE AT AR, A 5H
KA T AB A AR, AT 25 KT b 0 B4 77 4 26 1 25



4 IERESER

RS HE E RV , kR B TE Rk
£ 114 T4 MU REE S MR AR, H I, XEES
USSR 905 BT 1 L L T 45 M 328 AT S B LA
TR BT, g, M BT R T X R E S
ST, F R 57 SRR 4 A KBS A
44 BRI S5 E 4 B RO R RS 2 A KT
BT, ANt ZESEBR o, BAR MBI SRR 176 Fl 28 52,
EEESHRIEE RS — &0 LB 5B 4" (necessary and
proper) & AW KR IP BUR B Sz AT 5 1 v b B
L oA 3T o ST AR WA T 5 v R BT R
AR

o R — AR 2 A SR, 3 R R 1 1 5
LR LA R | SRR 2 0 15 50 AR A I 2
HEW S SRR T B R % B0, JE & Bk, 7
HEANE B0 AT LRI B LR S e , S R 0 M, T LA
SRBEAL 4y R T 2%

RS JRTEIR IR A B Tk b S kL% 2
IR . RS S HbL e i B S5 A B
S BN AT B A R, B A T LA 7 3 4
HIERE, TSR T bR, I R Ak
BRI LR (1804 4F) BB, AT AR vt
FH T B R ) A A AR B | S AE 0 R A Wi
Ve Wl — T Y T 20, W0 R S R TR
Kty M8, WA KA AR, R
ETR
DA R AR E K AR Y, H e



B = 5

T o FLSCE QR A T AT U6, A% B TR A R A S
R XSRS R R A R 8 R TR R
LR ABAERA . AT, B FRE, FA BE e 7 T 5
BMOE L0y 5 AR EE LA 40 B B2 A F3 5, 5 R 4 1 TR
AR T 5 E X SRR R Z AL

FRIUAE B LU B R B0 5 98 i B4, R
VR AR — BN SR B JBE 5 02 7 ok o FEE O B 5 5 6 1
TEA B AL T AW B8 058 & Lk . X —
FERRA AT, R B T3 AR AE o [ 00 B 5 ST IR LG AR
BB o BARF BB B L7 , LA KA B i vp 3L [
TAEHANT. RBLZ D BARARAT , NRE a4 71 24 4F
L, LR BB N — S5 YA F 3 BE B i o 38 10 7 32
il , b B AR O B Ak R ]
95517, P E LA S BORBUE 1 568 . XA
O AR, TR X S R =



LEGISLATIVE
LAW AND PROCESS

IN A NUTSHELL

By

JACK DAVIES

Professor, William Mitchell College of Law
State Senator, Minnesota 1959-82

SECOND EDITION

A
{mp WEST GROUP

Borcroh Whaney ® Clork Boordmon Calloghon
Lowyers Cooperotve Publuhing 8 WESTLAW & Wes) Ablisheng

For Customer Assistance Call 1-800-328-4880



This book is dedicated to the Minneapolis voters who
from 1958 through 1982 made the legislature a sub-
ject of more than academic interest to me.

Jack Davies
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PREFACE

During 24 years as a state senator, I had the
opportunity to view the legislative institution from
a surprising variety of perspectives. I started as
the youngest senator, a liberal law student in an
institution of mature, conservative patriarchs. [
was, at first, a member of the minority caucus in a
partisan body, and I entered in a bitterly partisan
year. Later, actually quite soon, the rulers of the
institution accepted me as a useful member deserv-
ing a place on the best committees. Though a
minority member, I felt I was almost “in the club.”
But, during fourteen years as a minority member, I
learned to press my objectives by amendment, to
blur partisan lines, and always to recruit majority
caucus allies. I learned to wait, to educate, to let
others take the credit. And I learned to love the
legislature.

Then, political fortunes changed; for the next
ten years I served as a leader in the majority
caucus. As a majority member, I authored and
passed dozens of major bills. Partly because I was
a law professor, the procedures of the body became
my responsibility. I served on the organizing com-
mittee that wrote the rules, that designed the
committee structure, that named the chairmen and
committee members, that hired the senate staff.
For ten years I chaired the judiciary committee. I
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PREFACE

headed the subcommittee responsibile for higher
education appropriations. For six years I was the
senior member of the senate, its historian, its
memory. In my last term I presided as senate
president.

I wrote the first editica of this book while serv-
ing as the senior member of the majority caucus in
the Minnesota Senate. My hope was to describe
the nature of the legislative process, to give read-
ers a realistic understanding of how legislatures
work. I think I succeeded, for it has become com-
mon to spot my Nutshell in the hands of new
lobbyists starting their careers in the Minnesota
Capitol and having them tell me that some old pro
had recommended it as “The best guide you'll
find.”

The most satisfying review of the first edition
came from a friend who is also a college teacher, a
lobbyist, and a former senate colleague. He said
that as he read the book he kept saying to himself:
“Yes, that’s the way it is.”

Why then a second edition? A few things had to
be added: a fuller discussion of ethics, the review
of campaign “reform” in the past decade, comment
on the new idea of a common law function for
courts in an age of statutes. I have expanded the
treatment of statutory interpretation, particularly
the material on legislative history. Also, a few
sections have been brought up to date, like the
material on the legislative veto.
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PREFACE

The style throughout has been sharpened. And
I have mixed in the pronoun ‘‘she” in equal mea-
sure with the old pronoun “he.”

The book presents legislation as one long and
intellectual journey. Legislation starts before the
legislature is involved, when there exists only hope
or anger or disappointment or concern in some-
one’s mind. The book describes what is needed to
turn these emotions into ideas and then into effec-
tive legislative bills. It describes the process used
by legislative institutions to test and refine ideas.
It examines the tactics of advocates which speed,
impede, or redirect legislative action. The dynam-
ic life of legislative law after enactment is de-
scribed, including how agencies, local governments
and businesses use statutes and how citizens, law-
yers and courts adjust them to fit life’s realities.

The basic emphasis is on the power of ideas in
the legislative process. This tale is seldom told,
yet it provides the most accurate and practical look
into legislative law and process. After all is said
and done, ideas dominate legislative life.

PROFESSOR JACK DAVIES

St. Paul, Minnesota
January, 1986
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