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ABSTRACT

Abstract

As a source of modern labor law, the Health and Morals of Ap-
prentices Act (1802 ) is substantially a labor protection law. In the
following 200 years, the information technology, biotechnology and
nuclear technology have appeared one after another, accelerating the
further development of production. However, the application of new
technologies also brings new threats to the workers’ safety and health ,
which shouldn’t be neglected. Furthermore, due to new technologies,
the impact of occupational disaster exceed the workplace boundary
gradually and become a public risk. This book aims to reveal the for-
mation, definition and features of the working environment right
(WER), and also to describe the current situation, problems and
refinement of WER through theoretical analysis and systematic com-
parison. This book is composed of an introduction, 6 chapters and an
epilogue.

In the introduction, this book presents the topic and research
methods and analyzes the limitations of current research. By compa-
ring cases in China and Sweden, the author attempts to elucidate the
problems existing in the Chinese workers’ WER protection system.

Chapter 1 mainly describes the concept of WER, including its

definition, formation and features. Firstly, the formation of WER is a
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result of interactions among multiple disciplines, which include Hu-
man Rights theory, Psychology, Politics, and Environmental Sci-
ence. Secondly, the academic community has little consensus on the
definition of WER. Based on analysis of current academic research
and legislation, this book defines the WER as a right of workers to
protection from the harm of occupational risks, and puts emphasis on
how to build a safe and healthy working environment. Therefore, the
WER, with the features of diversified protection targets, mixed con-
tents, and the procedural nature, puts workers™ participation at its
core.

Thirdly, this book analyzes the subject, object, and contents of
WER. The right holder of WER is the worker, a designation that has
been extended to students, inmates, and soldiers in some countries’
laws. The state and employer have to assume obligations to work-
ers. Furthermore, manufacturers and importers of production tools are
the assistant obligors. The object of WER is the actions of the state
and employer. Workers can require them to take certain actions or not
to take certain actions to maintain a safe and healthy working environ-
ment. As far as the scope of WER’s contents is concerned, it can be
divided into three different dimensions—broad, moderate and nar-
row.

Chapter 2 mainly describes the nature of WER from the perspec-
tives of both Constitution and labor law.

First of all, this book discusses about if WER can be a legal
right, and what kind of right it is. From the perspective of statutory
law, it is definitely a legal right; from the ethical angle, it is a natu-

ral right closely related to man; from the point of society, it is a so-
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cial right.

Secondly, WER is a right which is not explicitly defined in
China’s Constitution. From the formal point of view, it seems that the
corresponding expression and words about the fundamental rights in
the Constitution have nothing to do with WER. As a matter of fact, it
is within the protected ranges of relative fundamental rights that have
been clearly listed in the Constitution. In my opinion, the right to
work , environmental rights and the right to survival are the founda-
tion of WER in China’s Constitution.

Thirdly, WER concerns both public law and private law. The
state and employers have a public law relationship, while employers
and employees have an employment relationship. Norms about working
environment in both public law and private law cannot be separa-
ted. The norms in public law have some effects in private law. They
can be the benchmark to judge the legal effect of employment con-
tract, and can be transformed into the content of an employment con-
tract by the bridge function of general articles.

Lastly, there is a close relation between WER in the Constitu-
tion and WER in departmental law. On one hand, the constitutional
working environment right has a vertical effect which binds citizens
and the state. Citizens do not enjoy the right to require the state to
provide a safe and healthy working environment; however, WER has
a certain degree of binding force for the legislative, the executive and
the judicial branches. On the other hand, the constitutional working
environment rights has horizontal effect which means this fundamental
right has binding force between citizens as well. In academic common

theory, the fundamental right can only be applied indirectly between
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private entities through the bridge function of general articles in pri-
vate law like the principle of good faith.

Chapter 3 mainly discusses the protection systems of WER in
both prevention and relief.

On one hand, the primary principle of WER protection is “pre-
vention-oriented” , the core of which is workers’ participation. Empl-
oyees shall enjoy: (1) the right to elect representatives of occupational
safety and health, which means they have the right to elect representa-
tives or organize a work environment institution; (2) the right to infor-
mation about workplace safety and health; (3) the right of consultation
and negotiation, which means employers should ask advice of and ne-
gotiate with the elected representatives or institution members on the
work environment issues; (4) the right of inspection and disposal,
which means representatives and institution members have the right to
inspect the safety and health conditions of the working environment,
and they can handle emergencies according to law, including suspen-
sion of work; (5) the right of codetermination, which means employ-
ees have the right to make decisions on issues of work environment with
employers. Those rights noted above show the different level of employ-
ees being involved. Their participation is deeper and deeper with the
social development.

On the other hand, workers can receive double relief from pub-
lic law and private law when the employer violates the provisions of
the work environment law. (1) Relief in public law includes the fol-
lowing: the labor administrative department shall correct the illegal
acts of the employer through inspection; workers can receive corre-

sponding work-related injury compensation if the illegal acts result in
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