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MANATEE V. OCEANBULK
QUEEN’S BENCH DIVISION
May 1999

In 1995 the plaintiffs ( Manatee and Coastal ), joint owners of the oil
tanker Bay Bridge, entered into negotiation with the first defendants
(Oceanbulk) for the sale of that vessel to itself or to a company nominated by
Oceanbulk. These negotiations were conducted with the help of the plaintiffs’
broker ( McQuilling).

There was an issue as to whether these negotiations would ever result in a
contract of sale. The plaintiff denied that it did. The defendant argued that it
did at the price US$9 750 000 with the second defendant ( Laura Maritime)
as the nominated buyer. The alleged contract was never performed and the
defendants alleged that the vessel had a market value of US$ 12 500 000.

The plaintiffs sought a declaration that there was no concluded contract
and an injunction to restrain the arbitration which Laura Maritime had
commenced in which it claimed for the difference between the contract price
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and market value.

The defendants counterclaimed a declaration against the plaintiffs to the
effect that a binding contract had been concluded, and in the alternative
against McQuilling, who joined as the third defendant to the counterclaim of
damages for breach of warranty of authority.

The plaintiff claimed directly against McQuilling in third party
proceedings contending that if the contract did exist then McQuilling had
exceeded its authority and was liable to the plaintiff for breach of
contract. McQulling denied that the plaintiff was entitled to an indemnity or
any other relief on the ground that there was no concluded contract of sale, no
acting beyond its authority and in any event ratification of waiver of any
excess of authority.

The plaintiff contended .

1. the negotiations proceeded throughout on the basis that the terms
would be “otherwise NSF — 87 (i.e. Norwegian sale form, 1987 revision)
to be mutually agreed and to incorporate agreed terms and conditions”. This
meant the parties would not be bound until the detailed provisions to be
incorporated into a memorandum of agreement ( MOA) on the NSF - 87
form, which had been agreed;

2. one of the terms of defendants’ opening offer was “sellers warrant
vessel approved by all major oil companies”. The plaintiff never agreed to
this term and the defendants’ requirement regarding the oil companies’
approvals were left unresolved on June 28, 1995;

3. there were two subjects ( buyers’ inspection and approval of
classification records and the buyers’ inspection and approval of onboard
condition survey) which were never lifted; and

4. par. 11 (c) of the alleged “final confirmation of sale” states “Buyers
conclusion /confirmation of sale by telex/fax. ” This wording the plaintiff
submitted was inconsistent with the allegation that a contract had already been
concluded and emphasized the fact that there was no final agreement between
the parties.

The central issue was whether or not these negotiations resulted in a
binding contract of sale.
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——Held by Q. B. (Com. Ct. ) (CRESSWELL, L. ) that.

1. the defendants’ opening offer was expressed to be a “firm” offer in
the sense that it was based on main terms but subject to agreement of further
terms and conditions; hence “otherwise NSF — 87 to be mutually agreed and
to incorporate agreed terms/conditions” ; there was good commercial sense in
seeking to agree on commercial terms first since if main terms could not be
agreed there was no point in going further; if main terms were agreed the
parties would thereafter proceed to seek to agree further terms and conditions;
there would be no concluded agreement until all further terms and conditions
had been agreed;

2. the recap telex at the end of the day, June 28, recorded what had
been agreed to date as to certain main terms; the objective intentions were
that negotiations would continue until all further terms and conditions have
been agreed;

3. amendments additions and deletions to NSF — 87 remained to be
agreed; and the fact that there was no concluded contract of sale at the end of
the day on June 28 was confirmed by the words in par. 11 (c) of the recap
telex “after conclusion/confirmation of sale by telex/fax” ;

4. the question of major oil company’s approval remained unresolved
and there remained for further negotiations what other if any, oil company’s
approvals were required by the defendants;

5. the defendants agreed that if there was a binding contract for sale of
the vessel it was the obligation of the broker to seek to document the sale
strictly in accordance with what had been agreed; and the terms of the
defendants’ first draft MOA showed that the defendants took the view on June
29 that the negotiations were continuing;

6. the oral exchanges between the brokers on June 28 proceeded on the
basis that main terms would be agreed first and negotiations would follow as
to appropriate amendments, additions and deletions to NFS - 87; and at no
stage were the detailed provisions of NFS —87 considered ;

7. there was no intention to create legal relations at the time of the recap
telex; the questions of major oil company’s approval were still being
negotiated and mutual agreements of amendments, additions and deletions to
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NSF - 87 had yet to take place;

8. par. 11 (b) of the recap (no drydock clause but buyers’ right to place
divers at time of delivery for inspection of underwater parts; and if any
damage found, same to be made good to class satisfaction at sellers, time and
expense prior to delivery) was unworkable without further detail provided by
subsequent negotiations; the objective intentions of parties on June 28 were to
record in a recap fax the extent to which certain main terms had been agreed
by the end of that day;

9. the exchange between the brokers on June 28 did not result in final

agreement capable of giving rise to a binding contract.

B 28
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TRASIMEX V. ADDAX
COURT OF APPEAL
July 1998

By the contract dated Aug. 4, 1994, evidenced by telex of that date and
amended by telex dated Aug. 5, 1994 the plaintiff sellers sold to the defendant

buyers 22 500 tonnes min.

25 000 tonnes max. of jet aviation fuel. The
contract provided inter alia that any terms not specially covered were to be
governed by INCO Terms 1990 plus latest amendments. The INCO Terms
1990 provided inter alia by c. i. f. cl. AS that the seller must

Subject to the provisions of B5, bear all the risks of loss of or damage to
the goods until such time as they have passed the ship’s rail at the port of
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shipment. . .

And by cl. BS that the buyer must——

Bear all the risks of loss of or damage to the goods from time they have
passed the ship’s rail at the port of shipment.

The contract as amended contained the following term relating to the
product, its quality and origin:

EC qualified Jet Fuel ex Ras Lanuf meeting DERD 2494 specifications
latest issue and Joint Fuelling Systems Check List Issue 14.

Seller will make best endeavors to have ASA 3 or Stadis 450 placed on
board the vessel in drums. That term had been altered in the amended contract
from its original form.

DERD 2494 was the specification for aircraft turbine engine fuel and was
recognized by the Civil Aviation Authority as the specification for use in civil
aircraft.

ASA 3 or Stadis 450 was an additive designed to dissipate so-called static
electricity to which jet fuel was prone in certain handling conditions because
of its inability to conduct electricity. The additive was known as a state
dissipator additive (SDA).

The jet fuel was shipped on board Red Sea by the sellers on Aug. 6 and
7, 1994. Its origin was the Ras Lanuf refinery and it was EC qualified. At
the time of shipment no SDA had been added to the fuel. Its electrical
conductivity was therefore 0 ps/m ( pico-Siemens per metre)

Following shipment the SDA loaded in drums was added to the fuel on
board the vessel. Too much was added, with the result that the product then
possessed an electrical conductivity measurement of well over 450 ps/m.

Under DERD 2494 and the Joint Fuelling Systems Check List Issue 14
(the checklist which incorporated the DERD 2494 specification) the limits
provided for electrical conductivity were between 50 ( minimum) and 450
(maximum) ps/m. The fuel was therefore outside those limits both at the
time of shipment ( because no SDA had been added at that time) and after
admixture of the SDA on board ( because too much SDA had been added).
However DERD 2494 provided in note 11 concerning the electrical

conductivity limits;
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... the limits apply at the point, time and temperature of delivery to the
user. The check list contained an essentially identical remark.

Disputes arose between the parties and the following preliminary issues
were ordered to be tried .

1. Was (a) the contract on c. i. f. terms and/or (b) the contract subject
to INCO Terms 1990 c. i. f. Section cl. B5?

2. Under the contract did the risk of the loss of and damage to the goods
pass to the buyers on shipment ( namely at vessel’s manifold) ?

3. (a) Was there any contractual description of the goods? (b) If so
what was that description?

4. Was any of the matters set out in par.2.1 to 2.3 of the point of
defense an express or implied term of the contract?

5. If the answer to 4 was yes were any such terms subject to the facts
and matters set out in par. 2 (2) to2 (4) of the point of reply?

6. (a) Was the sellers’ obligation in relation to the additive, and/or
complying with any implied term of the contract which limited to the
obligation to use best endeavors to place additive on board the vessel? (b)
Was the adding of additive to the goods contractually contemplated by both
parties to take place after delivery (namely after shipment)? (c) Was the
risk of adding additive after delivery on to buyers, or between buyers and
sellers?

7. Were the sellers in breach of any terms of the contract found to exist
in 4 or 5 above by reason of the non-addition or incorrect addition of
additive?

There was a further issue between the parties as to whether for the
purpose of the sale “user” in note 11 of DERD 2494 was referred to as
buyers. If as the sellers submitted, it did not, and a “user” was only an end-
user i. e. an airline or aircraft, then the question was whether there was any
obligation on a seller to an intermediate buyer of DERD 2494 jet fuel to
deliver a product which contained an appropriate admixture of SDA.

Held, by Q. B. (Com. Ct. ) (Rix, J. ), that:
1. the full terms of the originally agreed contract were admissible; the

original product clause was part of a completed and binding contract and the



