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Climate change has been a critical global issue for more than 20 years,
and international community has been exerting great efforts to try to find
effective measures to address it. Under such a situation, Dr. Ma Zhongfa has
conducted the research on the issues concerning the regime on international
technology transfer of combating climate change for a long time, which
reflects his keen perception on topic selection. It is known that most scholars
and officials have attached more importance to the distribution or allocation of
emission targets of greenhouse gases (GHG) among the developed and in-
transition countries, and to the issues on whether developing countries shall
assume the obligations of mitigating GHG emissions while the issues on
technology transfer may be neglected to a certain degree. Just as Dr. Ma
emphasizes in his book that this strategy for addressing climate change is just
the one that we put the cart before the horse, for emission of GHG is the
result,not the cause, which was really generated by inappropriate utilization of
technologies,and we shall reconsider the current strategies to fight against
climate change. On the basis of his detailed analysis of the present provisions
in different international legal documents, the drawbacks of the current
regime ,and roots for such shortcomings,the author points out that the private
sectors hardly act in consistence with the promises that their home country
governments have made,and as a result, the relevant international obligations
concerning technology transfer are seldom performed in reality. Considering
the facts that most environmentally sound technologies ( ESTs) are held by
private sectors, he suggests that, in order to make private sectors actively
participate in transferring ESTs, according to the theory of “public legalization
of private and commercial conducts” in international trade, on basis of the
common interests of human beings, technology transfer should be linked with

international trade regime, and an international technology transfer agreement
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under the WTO should be concluded to enhance the consistence between the
promises of developed country governments and the acts of technology
transfer activities conducted by their domestic private sectors with help of the
WTO dispute settlement mechanism. This view is brand new as far as I know.

In the book,the author put forward the theory of “public legalization of
private and commercial conducts” in international trade on the foundation of
analyzing historical and contemporary materials, which also quite impresses
me. The core of the theory is that the acts of private sectors have been
changed into the will of states in specified ways, which produce impacts on or
intervene international trade with purpose of maximizing their own benefits.
Its essence is that the private sectors expand their interests in the name of
protecting national interests. This idea may be a breath of fresh air in the field
of international trade and may bring much enlightening for us.

This book contains about 500,000 words and more than 400 references,
and there are many sections which convey the author’ s reflections of the issue
on legal regime of international technology transfer,and I just make comments
on above mentioned points, which may be the most important in the book. I
believe that after reading the book, the readers can get much from it.

I began to know Dr. Ma in May, 2011 by email and in August of that
year,with the financial support by the Korea Foundation for Advanced Studies
(KFAS) ,he came to conduct the research on the similar topic as a visiting
scholar under my supervision at Korea Law School. By the end of visiting, he
submitted a paper entitled Consummating the International Legal Institution of
EST Transfer for Combating the Climate Change. I know that during his staying
in Korea,he nearly spent most of his time in the libraries (the one of our Law
School and the one of KFAS) or attending academic conferences concerning
the topic. Because of his diligence and achievement, he was awarded a
Certificate of Appreciation to recognize the exemplary conduct of research
through the KFAS Library and valuable contribution towards academic
advancement by the KFAS in August 2012. When he asked me to write a
preface for the book,I pleasantly accepted for two reasons: one is that the book
is the continuation of his research in Korea, which will demonstrate the
friendship between the scholars from Korea and China; the other is that this

topic is really worth of showing great attention to in post Kyoto Protocol era.
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We are living in an era in which we need to reconsider our
countermeasures of addressing climate change. The value of this book lies in
giving the reader a real insight into the important issue of today that are urgent

to seriously reconsider to effectively save our earth and future,and it can help
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Professor of International Law ,

us in this aspect.

Korea University , School of Law
Member of the UN International Law Commission
November 16" ,2013.
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Abstract

Climate change has been bringing in many adverse effects and disasters,
which is directly threatening human survival and development. Since the
1990s, on the basis of the concern for the environment, the international
community has increasingly attached more importance to measures and
strategies for tackling the problem of climate change. The international legal
documents developed at a series of conferences, which include different
declarations and other legal documents on protecting the environment, general
multilateral environmental treaties, and specialized treaties on addressing
climate change, have adjusted and regulated the acts of states and other
relevant subjects, mainly private sectors. Environmentally-friendly technology
is the key to the solution of containing climate change. However, since most
of these technologies are in the control of developed countries,and given the
imbalance regarding economic development and technology levels among
different countries, technology transfer is now an essential path to share these
technologies and to bring them into full play to combat climate change. In the
field of technology transfer, transnational cooperations, together with the active
participation of other private sectors,has recently been a major topic discussed
heatedly at international conferences,and many international treaties and other
documents have been involved. For example, provisions regarding
environmentally-friendly technology transfer can be seen almost in all kinds of
environmental international conference decisions, multilateral treaties on
environmental protection, agreements under the WTO framework, the United
Nations Framework Convention on Climate Change and the Kyoto Protocol.
Although these fragmented provisions have not formed a unified and
systematic treaty, to a certain degree, they have played a positive role in
adjusting international cooperation on technology transfer both theoretically
and practically. Nevertheless, the regime of technology transfer has not
produced an expected achievement and there have been few successful

technology transfer cases on addressing climate change. Domestically,
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developed countries are concerned about the innovation and acquisition of
environmentally-friendly technology as well as its transfer and application in
their own territories, and these countries are trying to improve corresponding
legal systems. On the contrary,in the international community , these countries
have paid more attention to their own national interests and security ,and thus
imposed barriers to technology transfer and sharing through the protection
system of intellectual property rights. Despite that the United Nations
Framework Convention on Climate Change and the Kyoto Protocol have been
in force for years,the related technologies have not been transferred fully and
smoothly through the world, and the technological level in developing
countries is still lagging behind, which has directly influenced the effects of
global efforts on tackling the problem on climate change.

There are many causes leading to the above results. In the perspective of
international law, the root cause of the poor technology transfer lies in the
“public legalization of private and commercial conducts” in the international
trade system which is dominated by the will of Western countries, the
domestic political and legal system of these countries which overprotects the
private rights,and the control of most environmentally-friendly technology by
the private sectors-such as international companies. Besides, the existing
international treaties and international legal documents have their own defects,
for instance, their provisions on technology transfer are too abstract and
generic, the demands and wills of developing countries have hardly been
addressed in the Convention,and mandatory sanction mechanisms are lacking
in the current international legal regime of technology transfer. Furthermore
the differences between the domestic and international intellectual property
regimes in developed countries have constituted a big obstacle to technology
transfer, as the technology export control policy and the foreign trade system
of developed countries have distorted the regular technology transfer, and the
existing specific mechanisms on technology transfer have seldom played their
due roles. Owing to these defects,the private sectors hardly act in accordance
with the promises that their home country governments have made, and as a
matter of course, the relevant international obligations are seldom performed in
reality. The Bali Road Map failed to be carried out, the Copenhagen

Conference did not achieve its goal and the Cancun Agreement and the
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Durban Package Outcome did nothing effective to the technology transfer
legal system. All of this inactivity has led the technology transfer system to a
greater crisis,and goes against the justified global response to climate change.

In the Post-Kyoto era,in view of the“public legalization of private and
commercial conducts” in international trade, on the basis of the common
interests and needs of mankind and state public functions, it is necessary to
connect technology transfer with international trade regime and make efforts in
the direction of “concluding an international technology transfer agreement
under the WTO framework,” so as to enhance the consistence between the
promises of developed country governments and the acts of technology
transfer and cooperation activities conducted by their domestic private sectors
with the impact of the WTO dispute settlement mechanism. With reference to
the existing reasonable provisions, the fundamental content of the technology
transfer agreement may be designed as follows; preface, general provisions
and the basic principle, obligations of the parties involved ( including
restrictive clauses and compulsory license ) , the implementation of national
laws , preferential treatment to developing countries, international cooperation,
dispute settlement and so on.

Though China has achieved considerable success in the introduction of
technology, the innovation and transfer of core environmentally-friendly
technology is still lacking, compared with its national comprehensive strength
and actual demands. China’s specific political and legal system would help to
form its advantages in tackling climate change globally. In the face of
challenge ,China cannot always respond to the challenges or criticism on the
issue of addressing climate change launched by developed countries with such
reasons as “ historic justice” ( greenhouse gas accumulation in history by
developed countries ) , “reality justice” ( per capita emissions of GHGs in
current time ) and “ common and differential responsibilities” in the long run.
Instead, it ought to defuse the pressure with environmentally-friendly
technologies. Therefore , it is necessary to consummate the technology transfer
legal system, either by laying down a unified technology transfer law or by
coordinating the present related provisions to encourage the private sectors
(especially the international companies) to transfer technology; meanwhile,

taking the crucial weak points of western countries in dealing with climate



