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Abstract

Scholars from academic and professional backgrounds have made some
recommendations on how to improve the effect of using procuratorial power to
supervise administrative power. However, the ambiguity in terms of
conceptualizing this supervision affects the definition of the paradigm and the
scope of administrative procuratorial supervision, either too broad as general
procuratorial supervision to operate in practice or too narrow as limited to duty-
related crimes to be effective in restricting the administrative power in
expansion.

With the modification of China’s Criminal Procedure Law and Civil
Procedure Law, the procuratorial supervision systems have been gradually
improved in both criminal and civil laws, with the exception in administrative
law. Currently the administrative procuratorial supervision is only provided in
principle in the Public Security Administration and Punishments Law
promulgated by the Standing Committee of National People’s Congress ( the
Standing Committee of NPC) in 2005, the State Council’s Supplementary
Decision on Reeducation Through Labor in 1979, the Trial Measures on
Reeducation Through Labor in 1982, and the Rules on Reeducation Through
Labor in 1995. The construction of administrative procuratorial supervision
system should be one of the most important supervision systems with Chinese
characteristics. Nevertheless, there is few pragmatic means available for
procuratorial authority to supervise the use of administrative power. And the
measures that can be taken for administrative procuratorial supervision are very
weak. Even when abuse of administrative power or neglect of duty occurs,
procuratorial authority cannot intervene unless such behavior violates criminal
law as well. In that case, only criminal responsibilities will be pursued

according to criminal procedures, leaving unsupervised those administrative
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behaviors that cause severe damages to public interests and state interests
because of abuse of power or omission of duty, but fail to constitute criminal
offences. At best, those identified evidences of violation of law will be
transferred to competent authorities for further investigation, although the
resulting loss of state-owned assets and damages to public interests are usually
ignored. But absent follow-up supervision, the efficacy of such investigation is
often questionable. In particular, scholarship on administrative regulation and
the procuratorial supervision on pure administrative order is almost non-
existent. Therefore, it is necessary to set out from the reality in China and the
conceptualization ofprocuratorial power, define the paradigm and the scope of
procuratorial supervision on administrative power and design a set of proper
procedures for such supervision.

Procuratorial power is a form of public rights in procedural law. It is
different than administrative power that can allocate resources and create rights
and obligations of citizens, and distinguished from judiciary power that can
judge the rights and obligations of relevant parties, dominate in legal
proceedings, and make the final decision. According to the principles of power
separation, procuratorial power should be strengthened enough to effectively
restrict the use of administrative power and prevent from abuses. To solve these
problems, this book sets root in the Chinese legal culture, critically analyses
the characteristics of traditional supervision systems, and studies the inter-
restricting mechanism between independent, different levels of supervision
authorities in ancient supervision systems, with a view to enrich the concept of
procuratorial supervision in China, ensure the procuratorial supervision to be
authoritative and functional, and build up a set of reasonable internalpower-
restricting mechanisms. In the meantime, this book provides a solid theoretical
ground for procuratorial supervision on administrative power by examining the
Chinese traditional legal culture and foreign procuratorial supervision systems
from a comparative perspective, and combing with Chinese realities. Within the
current Chinese legal framework, this book rethinks and reconstructs the

paradigm of procuratorial supervision on administrative power, defines the
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Abstract

reasonable scope of such supervision, and designs appropriate procedures in a
way that preserves the necessity, limitedness, and modesty of procuratorial
supervision. In summary, while acknowledging the supreme status of Chinese
Constitutional Law and taking into account the reality of economic and social
transition and legal reform in China, this book attempts to construct the
theoretical and institutional framework of administrative procuratorial
supervision by critically assimilating the essence of traditional legal culture and
drawing on the rationality of western democracy and power restriction.

This book is divided into ten chapters.

Chapter One analyses the Yushi supervision system in imperial China and
extracts the merits of the traditional systems. It reviews the evolving process of
the traditional supervision systems from the origin to the development to the
demise, and investigates the source of power, the nature, the status, and the
role of traditional supervision power as well as the separation and restriction
mechanism within the supervision systems. Using historical research methods,
this chapter dialectically examines the value of supervision on administrative
power in traditional supervision systems, and argues that in imperial China,
supervision power was the extension of royal authority, meaning that it served
the interests of the King and the ruling bureaucracy. Meanwhile, the traditional
supervision authority adopted an independent, vertical administration system,
with the chief supervisor having no power to intervene in the appointment of
individual supervisors, thus ensuring the supervision power to be effectively
performed. The independence, vertical administration, and authoritativeness of
the traditional supervision systems are merits that deserve the use for reference
in our current system. This chapter also studies the transformation of traditional
supervision systems, revealing the root difference between traditional
supervision power as monitoring check and modern procuratorial power as
judiciary check.

Chapter Two compares the Chinese traditional supervision systems with the
power check system in modern West, with a view to draw on the successful

experience in foreign countries. Based on the comparison, this chapter
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discovers the difference between the two: tradition supervision power in
imperial China as a form of royal authority is a collective supervision on all
other state powers including administrative power, whereas the power check
system embedded in western constitutional democracy rests on the limitation of
royal power and the separation and restriction of various powers. Western
countries have the natural law tradition since long, and the power check system
as part of the Congress’s legislative power, such as the Parliament
Commissioner system, represents the restriction of ‘ legislative power on
administrative power, because they are separated. This differs from the Chinese
traditional supervision power that overlooks the use of administrative power.
Either the procuratorial power in Britain and the US, or that in European
continents, reflects the restriction of power, though with certain supervision
effects, suggesting a pattern of weak supervision and strong restriction.
Nevertheless, western countries had realized the shortcomings of power
separation and the significance of the independence of supervision power.
Consequently, they began simulating Swede in setting up Parliament
Commissioner to strengthen the supervision on administrative power and thus
ensure the specificity and independence of state supervision power, which has
become a trend.

In imperial China, judiciary power and administrative power had been
mixed together, and prosecution and trial mixed together, for such a long time
that the implantation of western procuratorial system centered on prosecution
failed in China. But there formed the Yushi supervision system, mainly
comprised of systems concerning investigation and impeachment of officers and
systems concerning supervision restricting trial, where the supervision power
partly correlated with procuratorial power. After the demise of the Qing
Dynasty, China introduced the system separating judiciary power from
procuratorial power and started the democratization of litigation, thus gradually
establishing the procuratorial system in China. Strictly speaking, there was no
procuratorial system in imperial China. The procuratorial system in the new

founded People’s Republic of China, completely abolishing the National Party’s
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Abstract

“Six Laws”, was established on the foundation of Leninist legal supervision
theory in combination with the Chinese realities, and thus influenced by power
centralism and planning economy. For that, general supervision in China is an
example. This pattern seems more and more obsolete relative to the spirit of
civil society and contract freedom in modern China. This chapter argues that
the special legal supervision power of the procuratorial authority is an
independent public right, independent of various interests, and should follow
the principle of limited supervision to purse justice. The operation of this
procuratorial power should revolve around the axis of public right with the aim
of restriction of power, and ensure the administrative power running in the legal
orbit. In practice, it is important to prevent the over-expansion of the
procuratorial power from inappropriately intervening in other state powers and
leading to the waste of the scarce resources in supervision that contradicts the
original purpose of setting up state supervision authority.

Chapter Three analyses the constitutional basis and the legal rules of using
procuratorial power to supervise administrative power in China, suggesting the
necessity of administrative procuratorial supervision. Through a doctrinal
analysis of the Chinese laws, this chapter argues that the NPC enjoys the
complete state power that is divided into legislative power, administrative
power, judiciary power, procuratorial power, and military power. The NPS
reserves the legislative power while conferring the other powers respectively to
administrative authority, judiciary authority, procuratorial authority and
military authority, which are assigned by the NPC and report to the NPC.
Within this power framework, the NPC and its Standing Committee obviously
can supervise all the other powers, but this supervision could only be macro and
focus on matters with significant national and social influence, instead of
regular and specific supervision. Hence, there is need to set up a special
agency responsible for legal supervision, in order to specify the macro
supervision of the NPC. That is the procuratorial authority, empowered to
supervise the use of other state powers including administrative power.

Judiciary power may also be a restriction on administrative power through
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