R PR BIFRE

Selected Intellectual Property Cases
(2011—2012)

LisHERARERMIAFNEAE %
RIEW £4

Compiled by Intellectual Property Division
of Shanghai High People's Court

Wu Xielin Chief Editor

E!-}vmm.m%




SR AR GlAEE

Selected Intellectual Property Cases
(2011—2012)

LT ERARERIAFHEFAIE %
RIEH E£%

Compiled by Intellectual Property Division
of Shanghai High People's Court

Wu Xielin  Chief Editor

El‘-;vwm.ém



EHBEMBE (CIP) #iE

HURF= R FIRE L . 2011—2012 / RAEM 4% . —Jb 5t
= RGE kL, 2014 4

ISBN 978 -7 = 5130 —2604 — 8

[.OF:- 1I.OFR--- M. OHGEFAE: - L6 -
% - E V. @D923. 405

of RS A CIP $diiAZ s (2014) 58 031637 5

NERE
ASATIN L HEIEBE 2011 ~ 2012 4537 3 K 25 B80T R RN P2 AR F kg e th B — 5
REME SR EN], BN EOIRRE . BN, WA PRI R, AR
PEER A X SN B [ AT UADN, AE BN TN B AR, A I e
A2 PR AN ZE S PP A A A S S A A b, A B AR ) ke i i
AR
¢wm&%m#;ﬁ'
SN N

SR A 4y 2 g N R HARBR N L 8 55 B

RIERE: Z/E RERR: #HHEK
FAME: HRIT REHAR: fisE

HIRFILRGIAEIE (2011—2012)
ZHISHICHANQUAN ANLI JINGXUAN (2011—2012)

AT HAARFER o2 E TR E B
ZrEK 4

HIRETT: 4= 7 A4 2k HIRFTAFENAE M k. http: //www. ipph. ¢n

it Hb: JbsTITHERE K DA A 1 S Hp 4%: 100088

EHHEIE: 010 —82000860 54 8115 EYHAPEE - pengxiaohua@ cnipr. com

KATHIE: 010 —82000860 £ 8101/8102 RAITFEE: 010 - 82000893/82005070/82000270

B Rl dERERMEENRIARA 2 8 KAWL BB RREE LY
F Z: 787mm x 1092mm  1/16 Ep g. 37.5

ki R 2004404 )15 R Ep W 2014 4F 4 )5S —UCER R

= . 898 T E #r: 88.00 JC

ISBN 978 -7 - 5130 - 2604 - 8

HEEER BRLR
MBENRRE T, At HAFRFR,



CA = RURBIRGE) WMES

F 4 XA

BlEHR %<

w FE O(ZUEREEHZ)
EFARK XNEL [HIR K #k
&% £ 4 BMEEXE KEX
Y-S S



Editorial Board of Selected Judgments
of Intellectual Property Cases

Chief Editor Wu Xielin

Deputy Chief Editor Zhu Dan

Members of the Editorial Board
Wang Limin Liu Junhua Rui Wenbiao
Zhang Qian Chen Huizhen Jin Hong

Gu Ya’an Qian Guangwen Ling Song



HIRFRURGIEE (2011—2012)
F

£

EHT/NE =P eatiGEdH (PP RETemRESREE TEKR
AR P RE) $2 i, B ISR M AGE AR, e B R 8 B AL
i, WRESLHPUEBGERE” o X FE B T HR BT AR 3 2 AL
BUE AR PR EEEE, R RE Be AR A R R AR B TAESR e TR
RSE R ER . WTERTR D SRR, PASER /R =h ekt hiEs], B%
BIZEeMER TAEKRR, AR “IEARBRES D AER A hERZ
BIAFIES MM EIATT, AWRIHE e E MR RRE R IPLE, 2 minis
A=A DR, B R RlRE R R AU £ AR, D S 8 3K
B A R SRR A ) B U A R R B, A T R R A
HITTAR,  TE A ek e R = A0 ) 6 s SR s el

AR B A REAERP R i =, REBERREARN
AT AP AR H A, B — RPN REAIERA, R
ST AR E S b, BB E 1 R AR AE , &8 /R T hn
SRAVU=BGE AR . BB BRI e, 519, BLIhEE S BUEK
BLo S5 MR AURIR G, MORIEMRINBESIER . RIFBWSRIEHR
REET X ARk B R B E T, 76W Bir & —
BRI RN, TR EBRM | MR RRM . - aEmKm
ROFIBOAEF LM . FHFRFIE . &AM . RRMCR ISR
FAREER) “RmER", JFA XL RO R AT B4 3R, UL % U 24T
ATFHRR, AT FE S 5450 i SR PI F) 3 SE BRI 38 AR T . X4t & SR i Tl
PAEA . XS ERKGIRER . XESITRRMEEM . S ARKEEE
A SRESEDTFEA KL R AR . il R RAARA LT E, #—5
PET+ R B AR AL I B B, A AR I th e SO BRI, FRATTE
AP ESCIGE M (R BRI L) —FAEE RN R n ik B ik
. AIE. BRSPS YA AU E O, O E PRAE S T R
EHREBE AR BGA B RRERE S 5K IRIE , R AR i R A B A v
AW EAK

AATIC S 69 38 44 SR B A 2011 45 2 2012 4F 1 ] | g 35 B A 4% A4 I
8000 FFHITAF“RURAF G L R i), BA —EmRFRME, BAMME S,

1



MR RIFEE (2011—2012)

=

RO RABEFER . Bibs. EF . RAIE Y5855 R 3R LA
g, FTEEA, £PRER T _ EEAB AU AORE B AR . W HIRE S
MHHIKFo Blan, SSERES SRR BER T FEREUR M5 R K
FERE D SR AR T B R TR R ShmE REAEAUAR BN E, LR (B
ANRIEBEAHR) 2013 45256 4 WIRIER, JFAE “2012 4 b [k B AR 4L A
BRI RRA"; EXERKEERARA A S E8FEENE F Y
LYW KRG RARAE SAH & R R HIWT, i RARE 2012 4R oh [ %
Be AP AR RS 5O PRILAIZR )7 A “2012 4F b 3k e A0 R = A ) 4R
PHRERET; RKE (L) B3R 5A RN F 5 WL S M4 R 7 %
RERIR LML RY MBSV ELEERBBINEILINE, %R
B (B AREBEAH) 2012 4F55 1 IR, JEAZE “2011 4 bk B
PPRERA R AR s e (PE) ARARYS B RERSH
PR RIS R FbR & A A 2y R R R bn e e A B M Rl kA e, R
AE “2012 45 rp EE B R U™ AL R kAR 7 SO A S RU S 5 N 5 BB ) 4%
BARF R 75 A S RAFERIC R LA 21 2y 528 K W3k F P i M 8 80080 1%
AR LB BEE TN E , XRABE “2012 4F 0 [ 3k B AR = AR R 3+ Kk
BIFERA"

HAl, EWIELAT “QUHIKEh, HEKRRE" KRB, hE (L)
HH RS AE X B IERETT, EldiEdBUFR % T 7% 5] 2020 4£4 i
B RSCN TEAH DRI A AR T B R LA, 4R MK v i AR R
LA X HIR A L rin -5 MR B e > — . X BB, kBT
KEEYLE, Pk, KIERE, BFEE, SRR HR R E %R
KOF, KSR | BAEH | EAHEZMEIREORG S RIE, i —5iR
Tt BB RIS A R K . ASWTHESR b8 B R AR A ) [ R
T3 RS R A AR H 3B 4 BE R B9 TR

N
2014 51 A



HIRAFNEFIREIE (2011—2012)

Preface

Preface

It is put forward in the “Decision on Major Issues Concerning Comprehensively
Deepening Reforms” deliberated and approved by the Third Plenary Session of the
18" CPC Central Committee to enhance the application and protection of intellectual
property , improve technological innovation incentive mechanism and explore setting
up courts of intellectual property” . This fully indicates that work concerning intel-
lectual property is of crucial importance in the course of comprehensively deepening
reforms in China. Besides, it also brings forward new and higher requirements on
judicial protection of intellectual property of the people’s courts. At the new histori-
cal starting point, it is the requirement of the time and historical mission for
people’s courts in Shanghai in trials on intellectual property to take the spirit of the
Third Plenary Session of the 18" CPC Central Committee, closely follow the overall
plan for the work of the Party and the Central Government, spontaneously shoulder
the sacred duty of “enabling the people to feel justice and fairness in every judicial
case” , constantly innovate in and improve the judicial protection mechanism for in-
tellectual property, enhance the judicial protection of intellectual property in an all-
round way, actively play the leading role of judicial protection of intellectual prop-
erty, provide strong and forceful judicial protection of intellectual property for the
implementation of innovation-driven development strategy, and make due contribu-
tion to the establishment of China’s rule of law.

The people’s courts shall bring the leading role of justice in protecting intellec-
tual property into full play, which primarily lies in trial for cases on intellectual
property. Just judgment of each case on intellectual property will not only effective-
ly determine and resolve disputes, but also create a sound environment of rule by
law, showcasing the functions of standardization, guidance and education and the
authoritative effect of the judicial judgment in enhancing the application and protec-
tion of intellectual property and encouraging technological innovation. Compiling
typical cases on intellectual property is an important means of extending the func-
tions and influence of individual cases, bringing their radiating demonstration

effects into play. The people’s courts in Shanghai always attach great importance to
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the compilation of cases on intellectual property. In addition to judging every case
on intellectual property, they strive to turn new cases, difficult cases and those with
great social influence into “excellent cases” where facts are clearly found, trial pro-
cedures are standard, correct laws are applied and both legal and social effects are
good. Besides, they make summation and conclusion from these cases in a timely
manner for compilation and open publishing so that “excellent cases” can play its
guiding role to judicial practice, pre-resolving role to social conflicts, leading role
to market players, standardizing role to market competition, educating role to citi-
zens, and promoting role to legal researches and legislation. To meet the demands
of people from different circles and further improve the international influence of
people’s courts in Shanghai in trials for intellectual property, this book will be pub-
lished in Chinese-English edition. We sincerely hope that this Selected Judgments of
Intellectual Property Case ( Chinese-English Edition) will become a window displa-
ying the legal, just, efficient and equal protection of intellectual property for both
Chinese and foreigners by the people’s courts in Shanghai, a channel for the inter-
national community to learn the judicial capabilities and level of intellectual proper-
ty judges of the people’s courts in Shanghai, and a carrier promoting international
judicial exchange about intellectual property.

The 38 cases compiled in this book are selected from nearly 8, 000 cases on
intellectual property heard and closed by the people’s courts in Shanghai during
2011 and 2012, which are of representative, typical and guiding importance. The
cases cover civil cases involving copyright, trademark, patent and anti-unfair com-
petition, as well as criminal and administrative cases on intellectual property, par-
ticularly displayed the judging mentality, capability and level of intellectual proper-
ty judges of the people’s courts in Shanghai.

For example, the dispute over copyright ownership between Hu Jinging, et
al. and Shanghai Animation Film Studio involves the determination of copyright
ownership of the cartoon images created by the employees of the Studio under parti-
cular historical conditions. The case was published on Issue 4 of the Gazette of the
Supreme People’s Court in 2013 and has been selected into the “2012 China’s 10
Cases on Judicial Protection of Intellectual Property” . The dispute over copyright
contract between Shanghai Xuanting Entertainment Information Technology Co. ,
Ltd. and Wang Zhong, et al. involves the determination of the effect of copyright

contract on future works. The case has been selected into the “2012 China’s 50
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Typical Cases on Judicial Protection of Intellectual Property” and the “2012
Shanghai’s Ten Cases on Judicial Protection of Intellectual Property” . The dispute
over infringement of exclusive right to use a trademark between E land Fashion
(Shanghai) Co. , Ltd. and Zhejiang Taobao Network Co. , Ltd. involves the judi-
cial determination of assistant infringement of a network trading platform operator.
The case was published on Issue 1 of the Gazeite of the Supreme People’s Court in
2012 and has been selected into the “2011 Shanghai’s Ten Cases on Judicial Pro-
tection of Intellectual Property” . The dispute over infringement of exclusive right
to use a trademark between Nippon Paint ( China) Co. , Ltd. and Shanghai Zhanjin
Trade Co. , Ltd. involves the judicial determination of normative fair use of trade-
mark. The case has been selected into the “2012 China’s 50 Typical Cases on Judi-
cial Protection of Intellectual Property” . The dispute over infringement of business
secrets between Quzhou Wanlian Network Technology Co. , Ltd. and Zhou Huimin,
et al. involves the determination of the database of registration information of net-
work users as business secret. The case has been selected into the “2012 China’s
10 Innovative Cases on Judicial Protection of Intellectual Property” .

At present, Shanghai is at the critical period of the “innovation-driven trans-
formation for development” . The China ( Shanghai) Pilot Free Trade Zone has
been put into official operation. Shanghai CPC Committee and Shanghai Municipal
Government proposed to strive for the strategic goal of building the city into the in-
tellectual property center in Asia-Pacific Region by 2020, and to develop the city
into one of the first choices for litigation and arbitration of disputes over intellectual
property in the region. Facing the new situations, the people’s courts in Shanghai
will seize opportunities, rise to challenges, and take courage to carry out explora-
tion and practice so as to constantly improve the level of judicial protection of intel-
lectual property. They will continue hearing, summing up and publicizing more ex-
cellent cases on intellectual property, making more contribution to further improve
their judicial level in judging intellectual property cases, and constantly enhancing

their international influence and authority in judging intellectual property cases.

The editor
January 2014



IR GIEGE (2011—2012)

B X
H K
—. SRR =

8153 5K A AL & BRIV S LT e 2)
— LB X ERFGERALARAE G EHEFEREF

“4 %
MERSEHEAFHREBMITARTEEENSE oo (9)
—EMNHFELE LERINENTARAAREREE

W& tE ARG %
hEAARIEREEMABHRIIATE oo, (16)
—WHRFLG LEERERH ) FERARE UL F
R T VIRIERRBIIATE i ovccreserrirnciniiinniniiaionibinsvecandisnst (22)
—HaEE 5 LA REREAARADEFERENR

uUunF
ik ICP EREBHIFIER G IATE - orrerrrrerrmeenenenni, (26)

— L EARXEBFBARAE L Ll a EERNM
ARAFEFRERBELERNEHEBRAY £

| IR BT HIRRIEEIATE - oovoeererreereseneseneneeae e (31)

— tEZERRGEEMRARAR HEEE N RAHK
ARAFFRLEEMFRUGH E

L. MR =

Muh, SEMSEPEBERMEARZFRITANEYE - (38)
FTHEERARADGH LT =ZAXEHEEAR
NAEFRERHEREFAEL RS UHE

BRI RS BEFIIITIEIATE v orveeereerrerreremresreirnensseanes (45)
AR (FE) ARAS G LERHARZAHRAF




FIRFIRGIFERE (2011—2012)
B

EREMHETARAD X
BRI T B X BT ARIEALBTEUBT - eveveveememermreereeeeeeeaeenns (50)
—ARFERBOARAE G L EEAKEARA
E(¥REFURTARAG E

WEZBIRFENERRERBEIE - voooevereorrrrrecmssseronenanees (56)
—EBREASEARDAEEHE L ERLERET AR
2 4
. BB RIS TR - oroeomneoonimrrsnnnsnassnsssynien sonaen (61)
——FR RN E S R B R B A B R F SR
BT AR £
HETEIFIEME LT Ry “TER” IR -ooovveeervreeeiieneens (65)
—EXTINT ELGLNBAHARAFRZLEFET AR
U F
ML LGS FEBREEBHEIPITIEIATE  oooveveereeemeneens (69)

—R& (L#) HEFXZARAE 5 HLHEERERR
NEEFRLERTRARANG E

EIBIRERERRENHIBREMIER - o (74)

—ERFARERAT S LB ERAREEZERAAR
NEFREEREARRLTEL RS UHRF

P& ZEILEMERERANBIBIIEIATE oo (83)
—HEEHTARATEERGERLERE AN
“UHpx
ﬁgﬁﬁ*&ﬁﬁﬁ;m;‘;g@ﬁq ................................................ (90)
—HRERERRPEAE LG LERFERRARAEFEAT
R B MY %

=. PHIRFEAYG =N

WA BRAEFEARRRNNARE EFHRPEE - (%)
—hAEEREHBBEERRERERNEARAT ) ME
2



IR GIEE (2011—2012)
B ®

FEREXEEARAGDERERXALARNLGE
BHEEEBRIBIIE -t 855 Haes bl (8 n kg (103)
— TR HFNRAEARAE S LR EIRE & AR
NERERAEFRAG F

MFIERPIHEEMIFIE R BTHITATE  ---oovvvvrermrermmemennrnnennnn (113)
— W FREHFHER (FE) HREEARAIERE

SERF B EFIRY Y %
BEASXEZRIINRIEITZEBEEIT oo (122)
—LEREAEHRARAGD SHEEERESNLIT

TR 9 F
WEmBERELZREFERNYSREF “FER” B
MELE PR EE AR - - i oo S vmaiehio s o e e ki e b e s BREw G o Su s wirn (126)
—3M A F 5 A A RO AR AR RA F R ILK & A

LSS

4. AEZZEFMG R

BB TR AR IR I SE A1 T Ml PO 4 RE X SR BRI B A B R Ml 1R B

ERLVEAARADGEZRE A A EHLIKEK
UHFE
R AARIBE B AVHUET -- - oeevemeeemermneeeeeenicienennns (138)
— RKES LB LRBUREEARADEFEL RS
uHp %
ik AR ERE R RREEN B L RBERIAE e (144)
— MR NEBRARARAE LGB ERERZIE LB
w9 F
HIFEHRINEHIL RSN HEREEIURETREN
BERH «o0sorins trmnanpseanssnsoshinspsnanidysb bl DU T HRTS R TR T bt i s TR (149)
—HEARELAERAR (L&) ARQAASHEARE




AR EBIFEE (2011—2012)

=] X

BRETLREHLE
MRS OREEENFIHIAESERIP oo
—HEHARAT ERINTRFEAFTABARAEF
BEBHREARRFELE LU HF
BB 0 B B ST oo
—REFA=ZCHERNERTARAE S L FimPAl
ARATEFRE S EE D E
ZAREZ R RS B T EAREPERIR covoverereeerneneeneeneenns
— &N F 5 AL R %S4 B A E
BB Al 2 FREM A2 N L RBENHRE

WAL - e R O LB L e R R
— L EKEAFEBZESEARAGAGHT FEHA
ARABFIHENFEEAL AU D F
. ARBURIEE R
BARLEFHEER. FREREWRHESTHIAE -
—HRATHEBRTEMBAOEBER
SRR E BRI IR - -+or oo-orvisuomssmatsaiioneeussss sasainasnivosansiSoin
— A8 ARIEF R R
FIRA “SME” HIEMSKREREBSEMITANMERE
BREE: - scomonecemensesscanmaamnnrarmsirsenin R KA VA G DA B
—RRAERVEFEREE
FEEFEMNERBERITANANER FEBENITE
BRI oo iiooeneonn e ot AR R R B R S SR
—— LA S e A R B % g ik A O M B ARAR R
FExE
SPEMEMBEREA BRI ZEMIEMILIRIFER oo
— BN ERNEEREE
BT B RTBATIATE ooreoverreereresentoneesaseinsassessansansens

@



IR RFIFHIE (2011—2012)
B %

— RKAEFRNEENE. HERRAHBRE
M IRIE TERILEIENTERITIIEIATE ---vvoverrerrremrrmnnernn (209)
— E B RIEF R E

. AR TBURE

BERLIEERIIPEBEERTIE | - siv i riapnint-vonssnanscssimatnastasis sissn usntst (216)
— MR EFRARARM ARAID LR TEHE
R F
A0 PR T BRI FE MBI T EETEE - oovoeveeeemreeeenneens (224)
—— b W3 oA RA B R X i B 30 35 7
R F

I . Civil Dispute Cases over Copyright

Judgment on Effect and Liability for Breach of Contract
Regarding the Rights to Dispose Future Works -.----.--.-.... (232)
— Shanghai Xuanting Entertainment Information Technology

Co., Ltd. v. Wang Zhong, et al. Dispute over Copyright
Contract

Network Service Provider has the Duty of Care to Its Users’
Repeated Infringement ................................................... (244)
—Zhuang Zedong et al. v. Shanghai Source Internet Technology

Co., Ltd. Dispute Over Infringement on the Right to
Network Dissemination of Information

Determination on Ownership of Copyright of Cartoon
Character Images ......................................................... (254)
—Hu Jinging, et al. and Shanghai Animation Film Studio

Dispute over Copyright Ownership

Determination on whether Slogans Constitute Works -----.... (263)

5



MR RGIFEE (2011—2012)

B X

—Chen Yuji, et al. v. Shanghai Yuexing Holding Group Co. ,
Ltd. , et al. Dispute over Copyright Infringement
Evidentiary Effect of Website ICP Filing Information and
ERORIREREION  +ooosr oo nctnbdantatigncutnss o xun Sovieosehf p Ak Eas e (269)
—Shanghai Guanshi Culture Communication Co., Ltd. v.
Shanghai Beiming High Strength Steel Co., Ltd., et al.
Dispute over Infringement on Right to Network Dissemination
of Information of Works
Determination of Infringement Liability of Search Engine
PrOVIAEES < cocveicicanesesioanndobe et shastshotnie ool viesteoatimoPuiehidedordiiomone (276)
—Shanghai Xuanting Entertainment Information Technology
Co., Ltd. v. Beijing Baidu Network Information Technology
Co., Lid. et al. Property Right Infringement

II.. Civil Dispute Cases over Trademark

Determination of Unauthorized Use of Well-Known
Trademarks in Websites and Pamphlets -------cooovveeennnnns (284)
— Cartier International N. V. v. Foshan M + K Ceramics
Co., Ltd. in Sanshui District, et al. Trademark Right
Infringement and Unfair Competition
Judicial Determination of Nominative Fair Use of
TrademAanks: | -o-soiothoniiispales i b ebitrsilos oo dsvo s i oM At SR EIR 4TS (295)
—Nippon Paint (China) Co., Ltd. v. Shanghai Zhanjin
Trade Co., Ltd. , et al. Infringement on Exclusive Right
to Use Trademarks
Judgment on Trademark Similarity in Determination of
Trademark Infringement --.---.cccoooooeniiiii (303)
—Beiersdorf AG v. Shanghai Yuyan Cosmetic Company et al.

Infringement on Exclusive Right to Use a Trademark

6



IR RGIEE (2011—2012)
= X

Conditions and Factors for Judicial Recognition of
Well-known Trademarks ---«----ccccoecereeemmimmemimmemnermeenne (311)
—Diageo Brands BV, et al. v. Xiao Shaoli, et al. Infringement
on Exclusive Right to Use a Trademark
Judgment on the Necessity of Well-known Trademark
DEECRRRNER 5o s Bt basp aresnih s e o e (319)
—Intel Corporation v. Shenzhen Inteljet Digital Technology
Co., Ltd., et al. Infringement on Exclusive Right to Use
a Trademark
“Integral Part” Selection of Combined Trademarks
for Similarity Comparison ............................................. (325)
—Nokia Corporation v. Wuxi Jinyue Technology Co.,
Ltd. Infringement on Exclusive Right to Use
a Trademark
Judicial Determination of Contributory Infringement by
Online Trade Platform Operator :.-...c:ccoovoimiiinn, £331)
—E - Land Fashion (Shanghai) Co., Ltd. ». Zhejiang
Taobao Network Co., Ltd. et al. Infringement on Exclusive
Right to Use Trademarks
Effect of Trademark Use in the Determination of Trademark
Infringement -----.-coorieiiniii (338)
—Honeywell International Inc. v. Shanghai Gerritt Turbocharger
System Co., Ltd. et al. Infringement on Exclusive Right to
Use Trademarks and Unfair Competition
Judicial Determination on Infringement of Exclusive Right to
Use Registered Trademark by Network Domain Name --- (351)
—Swarovski Aktiengesellschaft v. Wang Chenyun et al.
Infringement on Exclusive Right to Use Trademark
Application of Laws Concerning Rush Registration of
Trademark by DiStributors -« ceccveeeereereruressensianannn. (362)



