FOUNDATION PRESS

=== FOUNDATIONS OF

5 B A E A

Richard Craswell and Alan Schwartz
PRACEE - wafilof B2k 2 AR -+ il L%

g@m&mﬁu

LAW PRESS ~CHINA



ooooooo
UNDATION PRESS ———
WEST

FOUNDATIONS OF

Ccontract Law

[ REEAS ]

1

& EAEEM

Richard Craswell and Alan Schwartz

PRAS Pl « s JFIT 2/ A - it BL %

LB 14 4
) B R U AR
3:5"'2}4" LAW PRESS - CHINA

-! \



B H RS B (CIP) &R

4 Al 2l = Foundations of Contract Law/(3€) i $H /K,
(EVRZKFE  —EA  —Je5 38 i, 2005.1
(BEHREEERY])
ISBN 7 — 5036 — 5291 — 8
1.4 1.0%- Q- [I.48R®E—EX
IV.D912 - 29

H [ A B 5 E CIP BdiEA% 5 (2004 ) 55 140498 5
COPYRIGHT®©1998 By FOUNDATION PRESS

Reproduced under the license from the Thomson Corporation Hong Kong Limited
trading as Sweet & Maxwell Asia.

R AW AR (FHE) AR (UL Sweet & Maxwell Asia 2 2 Bl ) BAUEE .

EFERAFEILS
E .01 —2004 — 5258 =

OB E

RERE/F % Mgt /R WK

H AR /2 I /XTIMEAE U
BET/PEEREEBARAH L3 /s

EDRI /b 5tAbsE ER Rl A B 5T 4E 2 | FAEEP & /K F AR

FFA /787 X 960 A 1/16 EP3k /22.75

RRA /2005 4F 1 55 1 R EPX&R /2005 1 HES 1 WEPRY
FEHAMA /T S XE L PG LA SR Al 958 (100073)
B F#B 4 /info@ lawpress. com. cn BiE /010 — 63939796

Rk / www . lawpress. com. cn f£E /010 — 63939622

S E1E R4t /A i 3 & KL 7 B g AL SR Ak 556 (100073)
B F B4 / guoliang(@lawpress. com. cn

EEHLL /010 - 63939703 £ & /010 — 63939701
FEGEREBAERAT /et 6 KE L v B ik a R EEE Al 545 (100073)
f£E /010 — 63939777 ZRR#HL /010 — 63939792

Pk / www. chinalawbook. com B F B4 / service(@ chinalawbook . com

FEEE—EEBE /010 - 639397819782 HiEEILTESAE /010 — 62534456
fiEE EEAR /021 - 6207120071636 HiEEFHFM AT /0512 - 65193110
ik E R F /0755 - 83072995 ik EEKAT /023 - 65382816/2908
REEEES /AT /029 - 85388843

S :ISBN 75036 — 5291 — 8/D+5008 Effr:46.00 7T




COPYRIGHT© 1994 By FOUNDATION PRESS

Reproduced under the license from the Thomson Corporation Hong Kong Limited trading as
Sweet & Maxwell Asia.

ABRHEH (B ) HRAS ( USweet & Maxwell Asiaz ZEW ) .,

Licensed for sale in The People's Republic of China only, excluding the Hong Kong Special
Administrative Region and Macau Special Administrative Region: not for export.
ABHEENAEFPEARKAE (FALEFBER/INOTBEXFRITFHINGTEX ) HE, A#dHA.



17 £ 2!

EREURHELER KB (EREEM)ENN —EFURHARARX
W, A EFTFREGREHMR—MHAF EF,

RHEXE REEE-RRE, EAARRTE, " URBEAXFELEH
HERSE RALEBFIH BE AF VR THELS0 B R X, BREER), —
REERUBBEASANE, BRTHTERENER AXAFENAH TR
RO EERFEF EFHR FFRHFNETHRESENA

VR, BENBRIEANBEEEH. BETRGBFI LR, UNXFHE -
FEECREHNTH AT TURPXEGHANEEANST. EROBEH S
AERFTE, AFMERNERAFZPRR, A XBEEREZARTRNTHE N X
AEE ARG EF LERBHTRXEEENAL. £HFLPHE
B ERREHEERER FRAINF LR R ZER X TRE", GAENT
FIZAREALHERENE.

HREMFTE,AFAR T XEAHALENER WEFEFVERAREN
RE RERVENMR I ERAZHF N BEHR —REARLHERKHAV 5
WX, B EARNB AR R AH AR ZAETER KR X, A%
AR A RN — R A L.

AHLAFE A XTHELM" FAHNAMYETXFHRE &R
HRAERCRAMEBENARE, FELWEWY , EHFURXT —2=ZF
RXFTHEBL, FEFVARBRATE, ERHERAHRNE XL X E
Ko

1. R, R0 B30 N KA e R S B W BRIk
-, SR A F U2 L, W9 ) R R R R 27 R LA 35 (e B I 8 B 47 AU R 5 36 38 2 A T
ALy (T & ) SEH .



ERAHNAZZGRAEER, ERFEMN R AERRE P RERR
WRBHEH ML RE KL, B4, TRNEXHEAXTE, BA-—RER
B B b, NI A X R R A T AN E RS s, B AT RO X
RATH, whEFMEE (F i 0), K HPRm® X T TR A N R,
ABAPREZHFFHB X, EEEFFLPTXART UKFEANEB WA X,
HH BT A FEBEE LR, RWHRX T A RN ERNR X, I
2R AERZAREERNA X, T EEATE, B RA RN,

Ao XPE — A A A AR F AT U o TR KA R
FREGCRAHFEY REBLAAXHBNHRL, EEREBRRREF K
(M8 AR P 4 ) 0 Jn & B3, & Rl iR 5 R AT 3 6 DA L R AR R F B
WALE, T XS T RZL, XHFTRE-NBBEE, F,%
B R BT B, 8 X R B, 4R AR A 0 IR EL b DL AR B A o B R 5, AR AR
—HERNTHEAENACAELEFERTRAZRATNE SR XR A,
AR TAEWBRA

fBR B AMIFAER B BRRIFA, RANFLALERTUNRF L XE
Wk k¥ H ¥, REE¥RXESEK, 2H T EOMT, S RABE
—HRBX,REHABERUEREERRE-RZLT ,REFBHXEEFEAL
WS, A —HORE KSR XHRERABRD B — TR R XRE
— R, EFREFHFHEER, XNEETRHESE, UTRELEHY A,
EHLAFIHXEEREXALN -2,

AH AT LEFE XAR? TURER” PR, B S FERER
FEANERTRBAES, AFHNELATR G ER, “H"ERNERN
—FAEAERNEN AN, TEARENRAEBERBX - REFHE
U NN: Pt IR Rl B S R B Sk B s B = VS 4 -
ShH AT R AN RE . RSB A K AEE XTI R AR kR AT LR,
EERAW MBI ERUNEEANENEANE XML BN T ik, HEL N ER
FiRTHED BB EE ERK(EAALEXEEZXARKANERS,
B EEME KN —RABWELTFNHRER

EBHATHRAEZXBATNER, EAAURXEIXN T EER B H#BET
AREREUEEARIREH MERBRRAIREEUSAGEL R R EL,
A RA R T 1897 £ W= "Xk F W E R R RN, 4 R AR BHR
EAWA,ERRKRERNELZRERALITE EBFFRA

1. Oliver Wendell Holmes, The Path of the Law : dedication address, 10 HARV. L. REV. 957,
969 (1897).,



3

HEBEZE ARABEFHSFNEERKRE —FH L FEEFN
BA, REEEWNEN, FFFNEF KL EFFUT AR L) A kA
BEREFFRERGLTRLEREMUTR2)H R AR, b A g b # &
HEFRFEFHNE;3) b F B R HNEFE A RPATH F & m LR
)BT ERRI LM EEXTRERAAREAFFUNEELR MK
TR EFNEEFRYE LT HLAFRNESER, LX MG R 2 Wl R0,
S)G R, R AR F N AEA TR RE, LRRRFR, EEH
RN o B A ROk B KA E

EBRHAEEE AT AN AS ZRBYHAE,HHEFN T EREH
B, BEREFT SR EREE—HRAEN, BREXELAALE L5
FHWHAL RE A&, AEEXEFZARMBMEN, BERAHRE X, &
PN AR ESE, FREIEFAE. BRAX—IRNFEFHLIEFARRRERD B
AU BERBET XEEFTF, 05, AAFRRAELENEFATTEFE
FEAMNNES BB AZEFEETE £ FMURT LK,

R o BN ERFFERER T O 6, BT R, E R M
MW EFEHF TR B EN  MREI R B EXELNN, S EHY EE AR
H—BkA AN EAREREBW TR EN, 1987 £, EHELFENFFHE, &
BN E ERAEAMANRBHALWITE P XM TEREAXRYARES
BHSTHEFAEANESRREARIMTE,

TRAEXFHOYEFRDAE N, AT BN ERME LA ZHSFH #
RAM. EFXAEREENER MR ENTREAENHENE TRELLH
HEKER Pl E—HNEWHELEE RN Craswell, % 29 .44 7 ), 5t 4 FE A
RO E T G E Y AL E R E KK (Goetz & Scott,
54 T1) AKX 5 B A (Ayres & Gertner, % 21 )W N, E TGS FE L T A
HERBAABERMWATH (Epstein, £ 65 ), RASKZH LU BWERLEEE
(Cooter & Ulen, # 40 7 ), XH & TR L RENE NE A ENEEF T TR
TEFXWNES wEEFTRN, FEXNEZXEENARATMUFRT. B,
REWEH WH X EEEOTHREME(RE,F 65 1) RHAT K & (Kronman,
%159 7).

1. Roscoe Pound, The Scope and Purpose of Sociological Jurisprudence, 25 HARV. L. REV.
489, 512—515 (1912).

2. Richard A. Posner, Essays Commemorating the One Hundredth Anniversary of the Harvard
Law Review : The Decline of Law as an Autonomous Discipline: 1962—1987, 100 HARV. L. REV.
761, 763 (1987).

3. Oliver Wendell Holmes, The Path of the Law, 10 HARV. L. REV. 457, 466 (1897),



TAT XS FEBERLENEBEERAN, AEERNERESE R,
“HRTREUN S ERNERERENRER TN ENE, BEEEA
ERNEERRFRTIRY, XTERARANEETEE, AL EEH L
BN JF 2 4 L R BT IR M G A, BB E AT, YR, HE
WL ABFEL AL AR — S ER, — MR, — A7 03 R ¥
BH, XEEFFRIENLTAM, RANTURLEBREEEELNT
R TRUBHTE, EEANTRAAB RN A XR AL E SN T E S
W HTY, REEEES A OB X B AN ETELFEFRR
REMATREARE,

WEBFEFRAEER, A — BETUHT, B2 LEFE N, &
BHEEN, TAZ XS TRWABPIZELH S EFNEL BRTEE N
EHW—HTRBEELEFE, RRWE, A HEARREEIFES X %
FNEWNE EC B, A2 To Sy R sk R A WA L o & A
AL MAE AT B S —BRAEE 40 LR, KR GE N IR, AT A LT
XEEBRERETRBETABBREAR? RTRAAAENRFRER? B
B HERERETELEFRL U XE, ERGEHE—F 5% M, K%
EXBMN, KT ELEXEE FED?

GREWEBRETF, THELES P LEFRUAXTHSE, 2003 45,4 2
B R NBEE T B X EATRH AL FEA N A E LR RGNS, &
W AREREFERBEUASERHAT MR AE HERME 0%
B2 A XM, IS R R MBI T AN M AT
U IEEBFEABEER T —EARAER, BT HENISRFBHSE
o BHRETUNEERREZL, EAR TR HEERAA - HBEWEE, XET
MEHREW, B BELANEABETBTAN, EEFENETHELEF
AR, AR ENERFR, THELA TAGRABRENET, T—F 8
R R AR AR

MEEYE RN, USZARBEBH O NARELAEN, AR THEES
HXEHHTHER R BREBHAE AR AEER, RITF & iR,
o B RHEAT R, B AT LA 58, AT o W8 o [ B ok, 3 Sk A 8 o
HOR i — R E R HF &R, T ETABERL, HHERSAFTEE WAL,

1. Larry Alexander, What We Do, and Why We Do It, 45 STAN. L. REV. 1885, 1898 (1998).

2. Erc A. Posner, Economic Analysis of Contract Laww After Three Decades : Success or Failure?, 112
YALE L. J. 829, 880 (2003).

3. lan Ayres, Valuing Modern Contract Scholarship, 112 YALE L.J. 881, 900 (2003),



5

MHIFRR,ABRFTZEXFR TR —T. PEFRAXE£EH].
DHEEEFHRMB, AN CRBABENEFHENRT  £2F AT —EXE
U, XETREL, NREEAAFAENEA N RATEEFR —F4
Fh EBEMBHENT FERFTHALZN(E 1T, AFRERAXERF
Bt B4 2 b B BT AE 3R .

W RS ERF ALK ZIE R XA FRFAEFINREHEESN
Kb BFAHLKEN T A FINTRAENSR TREEXZENIR
MHE WA EERFRAERERARE, AL RN AL EERR—R
BMEENT FEBRGHGIRAE &, THBZEET FFEEXN L T HEL
EWRR EHEENETAAERRAES X —RRESOURRERS E,
Y B9 X # B A AL 8 (Cooten & Ulen, % 40 W, Friedmann, & 42 7 ),
K# & LU B A E F AT 5] B 8 (Epstein, % 65 7, Quillen, % 71 7, Bebchuk &
Shavell, & 75 1) , % A R F L AR W FF38 . FFHM ARk,

EHxmEFENBRBERT . B E0T T E — Bo 6 k& BLx A #at,
EBEEFHRERENEEN WY, FREL FEL R, IRZLFHAWEN,
HEAKFINT S,

(HEFA
2004 4 12 A 11 ©

1. P.S. ATIYAH & P.S. SUMMERS, FORM AND SUBSTANCE IN ANGLO-AMERICAN
LAW: A COMPARATIVE STUDY OF LEGAL REASONING, LEGAL THEORY, AND LEGAL
INSTITUTIONS (Oxford: Clarendon Press, 1987),

2. [l B, 397 T,



[

Bl

AHUFKHABO R XBERALFEFT EEFE N, WF—HEHR
2 B A . BT S A E — AR R R R (R
M RFRBREES L), RINEEXFHAM N T &, REAHRNERLERS
KE=ANEN:

E— BNFLRAAX AR XERNAXHRN A SR ENER L. £#
BRXNART RNAERFRTLTHBAIE LN IANXE, KT, XH
FBRAGEMARTELA LTS EH G AR BEAMEN LM ERINT &
Btk PR BRI F N (LFAR SR XFRGIN) FEE, A
REAZFERAEFF(RZ LREN Y mR RS EER L) 4 RFE RV
EFEMEH LY,

E- BNALANGHYBRBLEAHE RN, RELFF KA
EHFEFNER, UBBEATH, IXERHASRATERFTRAFFRE
HELF¥ T2zt BEXFARENBFT. ATRALFFEREER
REHTEERRFURKETFHRTT — P RZPANXF,

H=Z BNFLRAETEBEX R —FAREYRE R H 6 B % P,
FNHFRATNRFAR X ELEAICREHENZNERFF, M TR
BATFRMNREFmRKRN ERME"— %, A FHAHREN G FEK
FWXE, ASHEBRLETH, b BAFLERERTHEABERENEER
HOEXRERER-ERFHARYHARAZ BN FHELE, FEL RNKAT
— ST R BT AT 3 AL 9 b B AR R A R R AL A O AR 2R R KL
W, AR ENZEL ORI SR, IHRESFRT ARG FEREEE
WA Y EBEEPANXE,

RAEFHALLEMBEATERNF LS —FREAZRBRASNEN, £
FTHRCRF _EAE SMEEBTHH-EHRB A BT RBFE —2F
Re RE—EMBTHAZEERF— UG RARBET — 7 RABTATH
AMREFRE, B=F URBANSZHEEHELAFH KRGS, AL



2

RTHREEAERUNFRT 40 AZRA THTEAHEH(FTAE. HHNE
AT BER)MKTERFLH, AFARET K XA RAMHFHLERL,
BE FUAMELEWNLTARAMNARGER —WHE. FHERR T AMEL
WEA—RENAFLENRTRALATRARFEN AT AELE,
DHAA L EFLME, rREPEREAERZIAFRZLETH(F 115
T—% 126 )EREXF—F AR LR L BATARNEERITH, ZEAZR
HELTUAEE —F RN BAXSZIHE" P MARKEE —E A HF"
B, XTAMFHHARHAEEF =ZF(F 160 I —F 174 W), 5“2 F IR 7 #
RGLEXHF  ELATORES EEARBENTH "2 P, X ®HFRNK
AT HER—KARLEO N, NEAWAE  BRNZHEREXSER L H
TN SRELFHERAZFERRLS XER), XBETUNEMMFAE B,
ERH I URRNEE - FFTHAR®R, F—FEFTUXELSELRAE
RENER P NANABERRZ, EP AR T AR E: £ EH L. 40N
WEBEMEGRZNAERE. RENELSARASENEEETCN SR LMK
HWEFEABMPZE RARI AL EARA KX RENETHRMELE R
BXENEREETFHF LA AT LUREREARENRBRENAX B AR H L
(RN AFEZAAMFRR). AFELBLAELRLHREY THEHESF
EAFERREGNEE, wREHFXEAEQHEE D EERU SRR L P
=, RNEH LU R ERLTH N,
KAETFABRRELXE RS —FRABERF L, BERAFFEAELB
EAGCEHNEHH, AT PHLAXLRLERRTLISFRAELEAEELEY
FER BHRFRMEFENEAEL, R ISFELZAELBETFE. Bl
AFTTHEFEROFNFEAN RS (RNEL2 0 R ERTT), 4 AEXHNRH
REWNZKHEEFEFRAZAERREEA,
ERETFHHREEFSANTY., RINFHNFERBHNRZELAEAFS N E
wFHE-FRE, PE- AR AL- K2R BA-ABEHAAL-i%H
MAFNEERB T HANELEN ., HEE-AR AET - RBRFES -
I A R RN FHRET B T, wXMAEH B2 AL TAN, EHE
o B A AR o M R A AR R

BER- T F R
A K
B

g4EX

1993 4 12 A



For Laura
and
For Leah and Seth



PREFACE

The selections in this book emphasize economics and, to a lesser ex-
tent, moral philosophy. Obviously, this emphasis is partly a reflection of
our own biases (biases for which we make no apology). In ways that are
not so obvious, however—at any rate, they were not obvious to us when
we began this project—the emphasis on economics and philosophy also
results from three other goals we consciously adopted from the outset.

First, we wanted readings that took explicit stands on the normative
question of what the law ought to be. In particular, we have not included
any excerpts whose only aim is to describe current patterns in the case
law. However, this selection criterion also led to the underrepresentation
of other important disciplines that traditionally do not speak directly to
normative issues. For example, there is little historical analysis in this
volume (although the excerpt by Clare Dalton is an exception). For better
or worse, in modern legal scholarship it is the economists and philoso-
_ phers (or the lawyers most influenced by those disciplines) who have
taken the most explicit normative stands.

Second, we wanted readings that help explain why parties make the
contracts they do make. Economists recently have created a rich litera-
ture devoted to explaining contracting behavior. Much of this literature is
quite mathematical, and the empirical work often uses rigorous econo-
metric techniques; we have excluded those articles as well. However, the
technical economic literature has already influenced legal articles, and we
have included some of that work here.

Third, we wanted readings that addressed particular legal issues that
arise in a first-year course in contract law. Our goal was a set of readings
that could be used throughout the semester or throughout the year,
rather than being relegated to a “theoretical overview” at the beginning
or end of the course. Thus, there are very few readings in this volume
that address the system of contract law as a whole. Most of the readings
address specific legal topics—the limits on the recovery of consequential
damages under Hadley v. Boxen-dale, for example, or the scope of liability
during preliminary negotiations under decisions such as Hoffman v. Red
Owl. In effect, we take the pragmatic position that normative perspec-
tives are best understood by examining what they have to say about spe-
cific issues, rather than by trying to analyze them in the abstract. But
this criterion, too, may have excluded perspectives whose principal contri-
bution is to provide a theory of contract law as a whole without having
much to say about particular contract issues.

The organization of this volume reflects our aim of integrating these
readings with the first-year contract course. The core of the readings are

1l
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in Chapters 2 through 5, which are organized in the “backwards” or
remedies-first manner originally introduced by Lon Fuller. Thus, Chapter
2 discusses legal remedies for breach of contract, on the assumption that
a valid contract has been formed and that one party has failed to do what
the contract requires (whatever that might be). Chapter 3, “Defining the
Performance Obligation,” discusses how to determine what it is that the
contract requires, while retaining the assumption that a valid contract
has in fact been formed. This is the chapter that deals with implied ex-
cuses (impracticability, frustration, mistake) and implied warranties; it
also includes the recent scholarship on long-term “relational” contracts.
Finally, Chapters 4 and 5 discuss the formation of a valid contract. Chap-
ter 4 deals with consideration and traditional offer-and-acceptance issues;
Chapter 5 addresses unconscionability and other defenses to formation.

Obviously, this division is somewhat arbitrary. For example, the read-
ings on rescission and restitution damages (infra at pages 115-26) also re-
late to the interpretation of conditions and the assessment of whether
one party’s performance was “substantial,” those being two of the legal
tests for rescission and restitution. These readings could therefore have
been included in Chapter 3 (“Defining the Performance Obligation”)
rather than in Chapter 2 (“Remedies for Breach”) where we actually put
them. The readings on nondisclosure have been placed in Chapter 3
(infra at pages 160-74) in connection with mutual and unilateral mistake,
but they could just as easily have been placed with the defenses to con-
tract formation discussed in Chapter 5. Examples like these merely con-
firm the observation that the law is indeed a seamless web. Responding
on a practical level, we have tried to make each section of the book self-
contained (with cross-references to related sections) so that the selections
can be assigned in any order.

This self-contained or “modular” principle is also reflected in Chapter
1, which contains readings potentially relevant to every part of the
course. The three topics discussed in Chapter 1—the enforcement of
promises, the selection of default rules, and the distributional effects of
contract law—are as relevant to contract formation as they are to the
remedies for breach; thus, these readings could be assigned at any point
in the course. Our placement of these selections at the beginning of the
book does not reflect any judgment that a first-year contract course ought
to begin with these readings. (Neither of us teaches the readings in that
order ourself.) Instead, these selections have been placed in a separate
chapter precisely so that they can be used wherever they best fit the orga-
nization of any given course. If these selections had instead been parceled
out to the various parts of the reader dealing with particular legal doc-
trines, this flexibility would only have been hampered.

Though our organizational scheme derives from the first-year law
course, this book is intended to be useful to a wider audience. The read-
ings, taken as a whole, reflect much of the contract theory that norma-
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tively minded lawyers, economists, and philosophers have produced in the
last fifteen years. These have been rich years for contract theory. The
book can therefore be used in advanced law school seminars (we have so
used it), and it can also be part or all of the reading for an undergraduate
or graduate law and economics course or a course in contract theory.

Many people assisted us in the preparation of this collection. Particu-
lar thanks are due to our series editor, Roberta Romano; and to Ian
Ayres, David Carroll, Jason Johnston, and David Slawson for helpful
comments and suggestions. We have also benefited from the research as-
sistance of Stacey Cole, Hanoch Dagan, and Terrence Gallagher. Dele-
tions from the original texts are indicated by ellipses, but footnotes and
subheadings have been deleted without indication.

R.C.
AS.

Los Angeles, Calif.
New Haven, Conn.
December 1993
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