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Abstract

To differ from the actioof the procedure law, Germany scholar
Windscheid developed the Right of Claim from the conception of
actio of the Roman law; accordingly, he developed the Right of
Defense from the conception of exceptio. Since the conception of
the Right of Defense was adopted by the German Civil Code, its
conception and corresponding systems have been accepted and
spreaded in many countries and areas which belong to the German
legal system. In our country, the academic circle also accepts that
the Right of Defense is a civil right juxtaposed with the Right of
Domination, the Right of Claim and the Right of Formation. But
the effect of the Right of Defense can’t be unified in the idiographic
systems. Thus its status in the substantial law has been weakend
and its root in the substantial right systems has been shaken. And
the academic circle of our country tends to discuss the individual
system concerning the Right of Defense rather than the general
theory of it. So this paper focuses on its independent status in the
civil law, beginning with the distinction between the conception of
Defense and the Right of Defense, and then discusses its
conception, systems, effects and procedure conformation. Except
preface and conclusion, the paper can be divided into four chapters.

Chapter one is about the conception of the Right of Defense,
aiming at making clear the process of how the Right of Defense
obtained the independent status in the substantial law systems, and
distinguishing Defense and the Right of Defense, clarifying their

meanings, characteristics and classifications.
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Chapter two is about the systems of the Right of Defense,
aiming at analysing the legislation, theory and practice of the main
systems of the Right of Defense, and discovering their
contradiction and deficiency.

Chapter three is about the effect of the Right of Defense,
aiming at demonstrating the presumption that the Right of Defense
is an independent right in the substantial law. because its unique
effect model and value.

Chapter four is about the exertion of the Right of Defense.
aiming at investigating the ways to the realization of the Right of
Defense by focusing on the procedure law. This chapter begins
with clarifying the ways of exerting the Right of Defense (raise or
abandon) , freedom and confinement. then discusses the adaptation
of the Right of Defense in the systems of evidence raising liability,
counter claim. confession, the system of loss of procedural rights
and system of judge’s clarification.

The accurate application of the conception of the Right of
Defense, the unification of its effect theory and the correct
application of it, will absolutely promote the refinement of the
theory of rights and the Right of Defense systems in the future. In
addition. the refinement of the theory of the Right of Defense will

benefit the private autonomy.
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