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ABSTRACT

It is the era of knowledge economy, and the intellectual property has become
the major driving force of economic growth and development. As one important
category of intellectual property, trade secrets have significant value and practica-
bility. Not only can it bring considerable economic benefits and competitive edges
for the owners, but also will promote the development of society. Trade secrets is
confidential, intangible and valuable. Because of these properties, it is vulnerable
for crimes and hard to be protected by laws completely. Due to the limited protec-
tion provided by civil and administrative laws, more and more countries start to
seek applying criminal law to provide protection for trade secrets. Meanwhile,
there are increasing voices from victims of urging criminal protection of trade se-
crets. Although offense against trade secrets was included in Chinese Penal Code
for the first time in 1997, the judicial practice has proved that criminal protection
of trade secrets in our country is still immature. Based on this background, there
are significant theoretical and practical values discussing criminal protection of
trade secrets.

Starting from the justification and value orientation of criminal protection of
trade secrets, this dissertation takes into account offense against trade secrets and
related regulations, analyzes the complication in judicial practice and discovers
the limits of existing criminal protection of trade secrets. Based on advanced for-
eign experiences and judicial practices in our country, this dissertation provides
suggestions on improving criminal protection of trade secrets. There are five chap-
ters in total.

Chapter 1 is a general introduction of criminal protection of trade secrets.
This chapter deals with such basic issues of trade secrets as its history reference,
conception, scope, basic elements of trade secrets, and then draws a brief picture
of criminal protection of trade secrets in other countries and areas.

Chapter 2 discusses the justification and value orientation of criminal protec-
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tion of trade secrets. This dissertation believes the theory that trade secret is
property, the creation of incentive mechanism, and the perniciousness of offense a-
gainst trade secrets, all together build the justification for criminal protection of
trade secrets. The incentive mechanism is the core among the three bases. In an-
other words, in essence, the need for criminal protection of trade secrets is a result
of economic consideration. That is to say, criminal protection of trade secrets can
effectively solve the externality of trade secrets thereby creating an incentive
mechanism to encourage new technology exploitation and promote social develop-
ment. Based on this, the value orientation should be that efficiency is priority and
the justice ought to be taken into consideration.

Chapter 3 systematically studies our country’ s prescriptions of trade secrets
protection in terms of criminal substantive law and procedural law, including ele-
ments of offense against trade secrets, criminal forms, differences from other
crimes, the ways of prosecution, trial jurisdiction, and civil suit collateral, ect.

Chapter 4 focuses on the difficult issues in the application of criminal law for
trade secrets protection. Based on field research, this chapter analyzes and
resolves the three main tough issues: how to figure out material losses, the judicial
expertise of trade secrets and the solution method of trade secrets breach which
involves criminal case as well as civil case.

Chapter 5 discusses the problems and solutions of criminal protection of trade
secrets in China, in terms of legislation mode, criminal charge arrangement, crimi-
nal description designation, penalty configuration, distribution of legal liability of
burden of proof, provisional measures, the investigation conducted by police

force, ect.

Key Words: Trade Secrets Criminal Protection Offense Against Trade

Secret Incentive Mechanism Material Losses
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