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Abstract

In international law, the principle of state immunity is one of the
fundamental principles, which deprives from the sovereign equality
and the ancient legal saying, par in parem non habet jurisdictionem.

The state immunity is not a fresh and new topic in international
law, whereas it is very instructive to China.

The direct cause to choose the topic is the case of “FG Hemisphere
Associates LLC v. Democratic Republic of the Congo”  (hereafter “the
Congo Case”) which was initiated in 2008 in the Court of First Instance of
the High Court of the Hong Kong Special Administrative Region. After read
the appeal judgment, I was also quite doubted that how to explain the in-
tention of Chinese government by signing the 2004 UN Convention of Juris-
dictional Immunity on State and Their Property and reiterating to adhere
absolute immunity doctrine. Moreover, even though the Chinese govern-
ment insists that the status of stated-owned enterprises differs from the gov-
ermnment and state of China, since the stated-owned enterprises are inde-
pendent legal person who can take responsibility and entail the right inde-
pendently in the law, the Chinese government can’t take the joint liability
with the stated-owned enterprises because of the property owned by state.

Since the principle of state immunity deprives from the sovereign
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equality, the first question is what the sovereign state is and which en-
tity can be regarded as state. Unfortunately until today, there is no
widely accepted concept about state and sovereignty. The concept of
state and sovereignty in philosophy is very different from that in interna-
tional law; this situation is also applied to the domestic law and inter-
national law. Moreover, the concept of state and sovereignty deprives
from the philosophy of Europe, which is quite different from the con-
cept of Chinese philosophy. So in the first charter of the essay, the
main topic is about the meaning of state, the entities which can claim
the right of state immunity before the court.

‘ Concerning about the subject of state immunity, what kind of en-
tities can be regarded as State, if the state-owned enterprises can en-
tail the right of immunity. The issue of the subject is very important
since it is about the jurisdiction the internal courts. The internal courts,
especial from United States of American and United Kingdom, usually
preclude its jurisdiction by using the principle of action of State. The
Court of Final Appeal of HKSAR addressed the issue in very de-
tails. The importance of the principle of action of state is that the rela-
tionship between the court and the administration authority. In the
coming future, . if the law of state immunity is issued in China, the re-
lationship between the court and the government must be completely ar-
ranged to ensure the independence of the court firstly, and secondly
not bring embarrassed situation to states relationship to the government.

The 10 exceptions of state immunity regulated in the UN Conven-
tion on Jurisdictional Immunities of States and Their Property are fully

addressed in the following chapters, which is presented with the regu-
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lations of internal laws, cases, and new developments in international
law. Of course, there is shortage of restrictive doctrine, for example,
the tort exception is quite limited on protection of human rights. The
ICJ’s judgment on Germany v. Italy is a good case to show that the state
still can claim state immunity for its wrongful act during the armed con-
flicts. Furthermore, the more cruel reality is that even in the peaceful
time, the victim suffered by torture committed by foreign state still
cannot claim reparation through judicial function. It’s a big challenge
for restrictive doctrine need to be faced and overcome in the future.

In the last of the essay, several issues with state immunity are ad-
dressed, such as the evolution of sovereignty, the relationship between
the state immunity and jus cogens and state responsibility. In the 10®
chapter, the writher boldly addresses the fundamental theory of restric-
tive doctrine by using the credit theory.

The principle of state immunity as well as the international law is
commenced from the Europe, the principles of international law are
rooted in the European culture. These rules are quite unfamiliar with
our Chinese traditional culture. Unfortunately China had the experience
of being suffered from the international law. It is a culture conflict be-
tween west and east. Since it is from the west to start the industrializa-
tion, modernization, information and globalization, the rules of west
deeply and thoroughly influenced the world. It is the world China has to
face after 30-years successful reforming and opening. It’s a big topic for
China, as the largest developing country, the second large economic
state, the one of the five permanent members of UN Security Council,

namely the direction for China to go?
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