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Chapter 1 The Common Law and Equity

Main contents

@® History of the Common Law

@® Primary Definitions of Common Law

@® The Emergence and Development of Equity
@ Distinctions Between Law and Equity

@ Fusion of the Courts of Common Law and Equity

1.1 The Common Law

I . History of the Common Law

Under the Anglo-Saxons® here was not such a thing as English law. Communities were

small and isolated because travel was dangerous and difficult. The administration of justice

was centred locally, each small community having its own court where customs, according

to that part of the country, were applied. There was a court in each Shire?, and one in each

Hundred® (a sub-division of a Shire), These courts were dominated by wealthy local

landowners and noblemen. There were a few written laws known as King Alfred’s laws. @

The Norman Conquest replaces this with a stronger centralised system. The Normans

Anglo-Saxons R E-HMEHAN EEEZHAELLIFENEREANBEES LT BB FHOMERA, 8T
THEETFNASRAERX S, B R s E A . ARARFIEH SN BHE-BOT B A B EKE A (Angles) it
FLih A (Saxons) FIRAEA Jutes) LA, M 5 tHE40 oo I B8 B L2 AR AT 5, 85 30 3 A R 1 S 8 &K L 8] 1066
FRRRIE RIS AL X — I I N B E R S AR A AR

Shire 1) (FE#) B (=county);2(the S-s) (JLFE LA I £ #) 35 H b 35 & BR #b X ; 3) = shire horse 3 [ & 5 i 7=
BB RA MBI E D, a knight of the shire [BE £ JHF% I R . come from the shires[ #E R H FH A, get in
the shire what one loses in the hundred % 22 7R F8 , I 2 F#i .

Hundred a sub-division of a Shirel £ J#i X ME L JB WX,

890 45, [ /R 3 B P KA 9T T 46 5 IS b B X0 2 300 B0 A SCoE DA (R ) R & M U il 8 T 38 48 9 BT JR 3 35 s
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Chapter 1 The Common Law and Equity I

utilized the existing structure of courts, developing it and appointing their own judges. The
country was divided into “circuits”, which judges would follow, administering justice. ©
They were called itinerant® justices in eyre. They each visited a circuit of county towns
hearing® all the cases that had amounted since their last visit to the county.

As the judges became more established in their travelling of circuits, there was a
unification of the various local customs. In 1154, Henry Il became the first Plantagenet®
king. Among many achievements, Henry institutionalized Common law by creating a unified
system of law “common” to the country through incorporating and elevating local custom to
the national, ending local control and peculi_arities@), eliminating arbitrary remedies and
reinstating® a jury system-citizens sworn on oath to investigate reliable criminal accusations
and civil claims. The jury reached its verdict through evaluating common local knowledge,
not necessarily through the presentation of evidence, a distinguishing factor from today’s
civil and criminal court systems. _

Henry I developed the practice of sending judges from his own central court to hear the
various disputes throughout the country. His judges would resolve disputes on an ad hoc®
basis according to what they interpreted the customs to be. The king’s judges would then
return to London and often discuss their cases and the decisions they made with the other
judges. These decisions would be recorded and filed. There were few statutes® or written
laws and judges would look to similar cases to guide them. Thus, a rule, known as stare
decisis@(also commonly known as precedent) developed, which is where a judge would be
bound to follow the decision of an earlier judge; he was required to adopt the earlier judge’s
interpretation of the law and apply the same principles promulgated® by that earlier judge if

the two cases had similar facts to one another. By this system of precedent, decisions

@ administer justice $AfTH: A, B A,

@ itinerant 3% [F] 4, 9 B0 69 /3 {1 F CON EAE L 0 B 35 H 5 T #) o itinerant peddlers TRy ; an itinerant judge i [T &
‘B ;an itinerant library s EH1E.

® hearing WiiE, &, FFH .  court hearing BE® , Hearing is the product of democratic process. W7 iIEJ& & 3 #E 2 i 7>
.

@ Plantagenet [ELISEE TN LU EHAN A LMAZF N EEH 12 fhg T/ A% 15 a3 =4
X — e .

® vpeculiar EHBEAEFA (R YA EINLEBFRBLSEIHE/MTAN FEN/PGUEREIR R K,
(P-OIEBHILFRSEFREEEE®) KA.

® reinstate DfEEEEKE;EEAEFEM, FEF )R E@E ;3B 4,153, be reinstated in an office (to lost
privileges) & ! (K & K0 .

@ ad hoc[ 4 THEJD (A F i) #3125 2) GHIEE i 1E) #: 31/ . an ad hoc commission of inquiry #:HI A E R &.
® Statute FRICE:HIE L4 B (laws enacted by the legislature) ., statutory law B3k, il ¥ .

@ stare decisis [FL TiEJHBENE.

® promulgate WA AT CE M (ES %) ERE EA IR B E K. promulgate regulation M A4 .
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“stuck” and became ossified®, and so the pre-Norman system of disparate® local customs
was replaced by an elaborate and consistent system of law that was common throughout the

whole country, hence the name, “Common law. ”
I . Primary Definitions of Common Law

The termcommon law has three main connotations®.

1. Common law as opposed to statutory law and regulatory law

This connotation distinguishes between the authorities that promulgate a law. For
example, in most areas of law in most jurisdictions® in countries that trace their legal
heritage to Britain (members of the Commonwealth of Nations and the United States) , there
are “statutes” enacted by a legislature, “regulations” promulgated by executive branch
agencies pursuant to a delegation of rule-making authority from a legislature, and Common
law or “case law”®, i. e. decisions issued by courts (or quasi-judicial tribunals® within

agencies).

2. Common law legal system as opposed to civil law legal system®

The main alternative to the common law system is thecivil law system, which is used in
Continental Europe, and most of the rest of the world(the former Soviet Bloc® and other
Socialist countries used a Socialist law system, and some of them use civil law system, for
example, Lithuania), This connotation differentiates “common law” jurisdictions and legal
sysiems from “civil law” or “code” jurisdictions. Common law systems place great weight on
court decisions, which are considered “law” with the same force of law as statutes. By
contrast, in civil law jurisdictions judicial precedent is given relatively less weight, and

scholarly literature is given relatively more.

3. Law as opposed to equity®
This connotation differentiates “common law” (or just “law”) from “equity”. Before
1873,England had two parallel court systems; courts of “law” that could only award money

damages and recognized only the legal owner of property, and courts of “equity” that could

® ossify (—fied; - fying) DBk UREL—#) Bk, D MEML EXH, EREEERER.

@ disparate BARFMREN; (FIOLBH; RETH LK [BEEIR KK, disparate ideas RARNHE K F HE/(F
Pl AR ARA,

@ connotation HIZE.HFEH;GAMEF L.

@ jurisdiction B FEAL, B HB, B BR .

® case law $I 3.

® quasi-judicial tribunals within agencies #E @ VL4,

@ civil law legal systems KFEER , REE R, 5 %@ %% R (common law legal system) R4S R HEFTENRKER.

® HYgEREAHE.

@ equity #iFB, AF A1,

— 4 —



Chapter 1 The Common Law and Equity I

issue injunctive relief and recognized trusts of property. This split propagated? to many of

the colonies, including the United States.

1.2 Equity

I . the Emergence Reasons: the Defects of the Common Law

The development and growth of the Common law system had not been expected and
caused difficulties. Jurisdiction of the common law courts was limited severely by a writ
system. @ A civil action lay before one of the courts only where a specific writ was available
from a high official (“where there is no writ, there is no right”). For example, in order to
bring an action in the Common law courts a writ had to be issued by the chancellor. Early
writs included debt, detinue, covenant, replevin®, which were very specific in nature, and
neither the judges nor the Chancellor could freely create new writs. The provisions of Oxford
1258 prevented the chancellor’s office from creating new writs which led to a very rigid
system. So if there was no writ available to fit your particular action, then you would be
without redress. Besides, the form of relief was limited: Only money damages. If you suffer
a trespasser®, you could only receive money damages but no injunctive® relief from the
court. So, many deserving plaintiffs® were denied relief or insufficient remedied. The
narrow limits of the forms of action and the limited recourse? they provided led to the

emergence of equity.
I . The Development of Equity

Many people who complained about the injustices that were inherent in the system,

made pleas to the King for protection. As the number of petitioners rapidly grew, the King

@ propagate &R (EHE;EME.

@ writ [ FEBREESR, A ERVER SR (writ of deceit) ; 3B M ™4 (writ of elivery) , [ 38 14t ¥ & & % B L
e AR.

@ detinue FHRIEIA I Y EUR L (F8— 4 BRI 30 7= L 3288 3 S04 R b 3E B 0 B T R R 9 SRR 8 B — R TR R ) s Xl A
N P UK (711
covenant A AR (YA FRAHBARALRATXFZRABMER) ERARMFR/ITLERSHEHY.
replevin W %5 M9 &8 , BRI @0 # M1 924K . Right of replevin B[l 8 047 3 7 AL F|

@ trespasser BAGIEBIEEBAGR)BAGMN BER(L#) ;B E R (FHEE L) EL, BE:VIH ITH/E

b RA () BIE .2 F (BAIZ) (on; upon); (HIEIE K ;B0 B (against)/ 78 B IK .

injunctive [IERRIEE4SH,

plaintiff JR4&, 5 ¥ 4 (defendant) 43T .

recourse B ZEA GBEZL. have (a) recourse to 3K B F ; without recourse JGiB £24% , TG 1K if i 3R 4L ; right of recourse

B R R AL,

8 e e
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delegated the task of hearing petitions to the Lord Chancellor®, an important member of the
King’s Council®, At the time, the Chancellor was usually a clergyman and the King’s
confessor, so he was literally the keeper of the King’s conscience. By the fourteenth century
the Chancery, the Crown’s secretarial department, began to resemble a judicial body and
became known as the “Court of Chancery” (“Court of equity”), competing with the ordinary
common law courts.

Equity, as a body of rules, varied from Chancellor to Chancellor, until the end of the
16th century. After the end of the 17th century, only lawyers were appointed to the office of
Chancellor. Criticisms continued, The 17th century Jurist John Selden once said that “equity
varies with the length of the Chancellor’s foot”.

The first Chancellors were men of the cloth®, and they were required to pass judgment
guided by conscience and based on morals and equality. As these Chancellors had no formal
legal training, and were not guided by precedent, their decisions were often widely diverse.
However, in 1529 a lawyer, Sir Thomas More, was appointed as Chancellor, marking the
beginning of a new era. After this time, all future Chancellors were lawyers, and from
around 1557 onwards, records of proceedings in the Courts of Chancery were kept, leading
to the development of a number of equitable doctrines, such as (1) Equity will not suffer a
wrong to be without remedy;®(2) Equity follows the law;©(3) He who comes to equity
must come with clean hands; ©(4) He who seeks equity must do equity; @(5) Equity looks at
the intent rather than the form;®(6) Equity acts in personal;®(7) Delay defeats equity;®
(8) Equity is equity;? and so on.

Special characters of equity include: relief in the form of performances (in contrast to

the common law award of compensatory damages), the injunction (a temporary or final

® Chancellor Ki%H , RKEEEE Chancery 15 i , [F B 1 2 3 [ AT 2 3 Curia Regins i 8 R L AF A 346 22 [H T H
HEERE REEENUETMNEXEEARESWR, J5K KL R E F R 0088 & 5 AUSR AR 5§ R4 2 e X
261 S BRO X S AR AT S

@ the King’s Council 2% &,

@ cloth  CERAVO IR . (RpHE) B A H 1R ; the cloth $l, # 1.

@ BFEALEFRRET AT ICA . KRR 7E 5 8 55 A RO 0 & 2RO, B 45 TP i B AR .

@ Mok AR, B R M AR RBE T WA W E Mk L R, FLR 3 5 RO I L3R B T AAROA  RRBHE 4

©® MG FEREROALTACEA. BHNRERIFAM ARG G SEAT HEid A TR, 65 6k b o fa 4 57 51,

@ EREEHANLEACREEIT R FREEPEBF IS DR E AP RBATS . - LR E
B A HEE A I R A AR 4 SR At (SUA A S 3R B B 44 T R SR ERAE 9 I 7 i A AR A A B B B 0 BE I AN LA A 4
e b BB 20 IF b X 95 2, Q048 Y — 5 (o HE 3 A5 A A S I 7 9 30

® HYrEERIMBERX., RN EREFNLERARTNEFRTE R AR E IR & 2478 XA 5 4
B 3L

@ HEEMAN—FENTR. FEEREEGYRF G LERRTARF. WEMFEE [ Z 384T — 300 ™, 3% 8k b
— A A RS EM R GRS L M RG] OB R F B, s AR FREPRAKEM ™. XM
st AR IR AT LAY R Bk B B R AL

O EREEFARKRE. GEEAEIE TITEACR AN, B FREGFHFONMBERNRNER R &R, &
FERRA T ZE, B NBE RMAF R, ARAE,
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Chapter 1 The Common Law and Equity I

order to do or not to do a special act), and the development of so-called maxims of equity®
which permeated the entire legal system. However, equitable relief regularly will lie only

when the common law relief is inadequate.

1.3 Distinctions Between Common Law and Equity

In modern practice, perhaps the most important distinction between Common Law and
Equity is the set of remedies each offers. The most common civil remedy a Court of law can
award is money damages. Equity, however, enters injunctions or decrees directing someone
either to act or to forbear from acting. Often this form of relief is in practical terms more
valuable to a litigant. @ A plaintiff whose neighbor will not return his only milk cow, which
wandered onto the neighbor’s property, for example, may want that particular cow back and
not just its monetary value. However, in general, a litigant cannot obtain equitable relief
unless there is “no adequate remedy at law”— that is, a court will not grant an injunction
unless monetary damages are an insufficient remedy for the injury in question. Law courts
also enter orders, called “writs” but they are less flexible and less easily obtained than an
injunction.

Another distinction is the unavailability of a jury in equity: the judge is thetrier of fact.
In the American legal system, the right of jury trial in civil cases tried in Federal Court is

> {. e., in cases

guaranteed by the Seventh Amendment, but only “in Suits at common law,’
that traditionally would have been handled by the law courts. The question of whether a case
should be determined by a jury depends largely on the type of relief the plaintiff requests. If
a plaintiff requests damages in the form of money or certain other forms of relief, such as the
return of a specific item of property, the remedy is considered legal, and a jury is available as
the fact-finder. On the other hand, if the plaintiff requests an injunction, declaratory
judgment, specific performance or modification of contract, or other non-monetary relief,
the claim would usually be one in equity.

A final important distinction between law and equity is the source of the rules governing
the decisions. In law, decisions are made by reference to legal doctrines orstatutes. In
contrast, equity, with its emphasis on fairness and flexibility, has only general guides
known as the maxims® of equity. As noted above, a historic criticism of equity as it
developed was that it had no fixed rules of its own, with the Lord Chancellor from time to
time judging in the main according to his own conscience. As time went on the rules of
equity did lose much of their flexibility and from the 17th century onwards equity was rapidly

consolidated into a system of precedents much like its cousin common law.

maxims of equity #FE LS .
litigant U714 243 A (someone involved in the litigation) , litigant VFiA,E & .
maxims AT 5 B EE. E TR HEN .,

¢

®
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1.4 Fusion of the Courts of Common Law and Equity

As the law of equity developed, it began to rival® and conflict with the common law.
Litigants would go “jurisdiction shopping” and often would seek an equitable injunction
prohibiting the enforcement of a common law court order. The penalty for disobeying an
equitable “common injunction” and enforcing a common law judgment was imprisonment.
The Chief Justice of the King’s Bench, Sir Edward Coke began the practice of issuing writs
of habeas corpus® that required the release of people imprisoned for contempt of chancery
orders.

This tension grew to an all-time high in the Earl of Oxford’s case (1615), where a
judgment of Coke CJ] was allegedly obtained by fraud. The Lord Chancellor, lLord
Ellesmere, issued a common injunction out of the Chancery prohibiting the enforcement of
the common law order. The two courts became locked in a stalemate,® and the matter was
eventually referred to the Attorney-General,® Sir Francis Bacon., by authority of King
James I, upheld the use of the common injunction and concluded that in the event of any
conflict between the common law and the equity, equity would prevail.

At the same time, equity eventually became as rigid in form as the Common law and it
suffered many defects. It became overburdened and very slow. Reform became necessary and
this came in the shape of the Judicature Acts® of 1873 and 1875, which fused the courts of
common law and equity together (although emphatically not the systems themselves).

Consequently the Judicature Act was established, which is the basis of the court
structure inEngland to this date, and that there would no longer be different procedures for
seeking equitable and common law remedies.® The Judicature Acts fused only the
administration of common law and equity; there is still a body of rules of equity which is
quite distinct from that of common law rules, and acts as an addition to it. Although they
are implemented® by the same courts, the three branches of the law are separate. ® Where
there is conflict, equity still prevails.

In the United States, parallel systems of law (providing money damages, with cases

heard by a jury upon either party’s request) and equity (fashioning a remedy to fit the

@ rival ((FEJFES,WHH RE ., TR, THM . rival suitors EHGMHER K RBE . BHFE F BT CHE, W%
B AL#]. arival in love §& . without a rival 55T &, L&k .

@ habeas corpus [ T JBEEID A G HFT A (ZRIE T 8E R W0 A PRI 3X AT B e b3 M54 ) (= a writ of habeas

corpus) . 2) AR, Habeas Corpus Act AFRIPFECEEER _HT 1679 4F5H L) .

stalemate D EFF, HFF.FHE. DIEKRZHEIES, THZE.

the Attorney General (R ALK, (HEM) RREK.,

The Judicature Acts ¥ Beik, A B H %,

Ak R UE R R A A B B R B Tk RO IX 4,

implement [ 748 22 iF IR VBT (EAE) /AT, BT (L) ;& 3 (BURD ; B0, SCHE s (HAE 2,
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Chapter 1 The Common Law and Equity I

situation, including injunctive relief, heard by a judge) survived well into the 20th century.
The United States federal courts procedurally separated law and equity: the same judges
could hear either kind of case, but a given case could only pursue causes in law or in equity,
and the two kinds of cases proceeded under different procedural rules. This became
problematic when a given case required both money damages and injunctive relief, In 1937,
the new Federal Rules of Civil Procedure combined law and equity into one form of action,
the “civil action. ” Fed. R. Civ. P. 2.

Alabama, Delaware, Mississippi and New Jersey still have separate courts of law and
equity, for example, the Court of Chancery. In many states there are separate divisions for

law and equity within one court,
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Questions

1. What are the advantages and disadvantages of the Common law and Equity?
2. What do you think about the future of the Common Law and Equity?
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