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Summary

Causation is a philosophical concept at heart. When introducing in
the field of tort law, causation obtain not only its unique features and
content, but also its specific functions and value. Regardless of the
field of philosophy, the field of law, or the area of tort law, causation is
a vexing problem on which the scholars research and debate endless.
Those studies and arguments form prominent theoretical contribution in
the development of the causation theory. The confirmation of causation
in tort liability is the keynote and difficult point in the law field of cau-
sation. Two genealogies of law have developed their own theories and
different doctrines. Although these doctrines and theories of causation

are put forward with a number of valuable methods and rules, most of

them recognize and understand causation in a rigid dichotomy provi-
ding the division of the causation or between fact and law, or between
the subjective and the objective, or between the responsibility to set up
and the responsibility to segment with. This approach is bound to the
state of causation being logically contradicted in internal structure and
conflicted with each other on the theoretical system. Therefore, the pa-
per argues that we should considerate the causation of tort liability in a
macroscopic observation which combining subjective value judgments
and objective factual circumstances, and combining the rigid logic de-
duction and flexible law policy, even then blending the original and

simple responsibility of setting up with the complex evolutional scope is-

sues of responsibility, for its function and target is responsible to carry
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out imputation.

By observing in a microscopic visual angle, we acquire the devel-
opment condition and current situation of the causation in fields of legis-
lation, judicature and theory. We can see that Appropriate — Causation
— Theory is our inevitable choice to recognize and confirm causation.
On this basis, the paper concludes the general rules of identification to
causation, and displays in detail how to confirm the tort liability under
specific causation circumstances, and thus summarizes up three approa-
ches to resolve the difficult confirmation of causation. Since the difficul-
ty of confirmation to causation is sourced from the difficulty of proving
causation, so that in order to solve the problems of confirmation, we
have to solve the problems how to prove causation firstly. In this paper,
author provides an overview on Probative liability based on the theory of
litigation. Furthermore, author tries to form a system that finds a way
out to solve the difficult proving of causation. The system is, analyzed
and explained from both the vertical and horizontal Probative liability on
causation, built on the proving of causation among vertical and horizon-
tal overlapping systems. Presumption is an important means and the
basic method to identify causations, especially for those types that are
difficult to prove in the tort liability. After solving the problem on pro-
ving of causation, it seems logical to apply presumption to find causa-
tion, because the methods, rules and means are similar, or even the
same between the presumption of causation and solution of prove causa-
tion. Under the situation that it is very difficult to identify the causation
and demanded for the presumption, the judge presumes causation ac-
cording legal rules, or presumes by facts. The framework that formed by
both kinds of presumption, makes presumption prove to be an important

solution to solve problems of causation and the basic method to confirm



causation really. This paper attempts from a new perspective to recog-
nize , understand and treat causation in the issue of tort liability. Under-
standing and confirming causation from macro to micro, author strive for
analysis and deconstruction to find, summarize and determine the laws
and rules of causation. The paper is divided into seven chapters to dis-
cuss the contents of above issues.

After a general introduction to the research background, research
meaning, challenges and innovations in research, and research methods
in Chapter 1, the paper set out to expound upon the causation theory in
Chapter 2, “Overview of causation”. This chapter elaborates causation
theory in a comprehensive exposition. It focuses on the development and
change of philosophical theory of causation, the generality and individu-
ality of legal causation in each branch, the definition and meaning of
the causation in tort liability, and the introduction to the confirmation
theory of the causation in comparative laws fields as well. The chapter
argues that causation in the law field, particularly in the tort liability
field, is different from the philosephy of causation since its function and
purpose is not to seek the essence and rules, but to carry out imputa-
tion. Therefore, when presuming the tort causation, we can only cut out
the causation chain part relevantly, and focus on the legal reality that
contains the legal policy and value judgments. The causation in tort lia-
bility, although there are numerous definitions, no one expresses the
connotation of causation perfectly, whose rootstock causing of this phe-
nomenon, is that people cannot define the cause of causation at all.
This paper argues that the cause in causation cannot be generalized, be-
cause it is not static. Author considerate that causes are different in dif-
ferent types of tort liability; in the situation of self — injury, the cause is

tort activity from the violations of people; in quasi — tort action, the
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cause is the fault of management responsibility; and in no — fault tort
case, the cause is the illegality. After that, this article probes deeply
into the states and kinds of causation and the relationship between cau-
sation and the above — mentioned elements. Finally, based on two legal
systems on the formation of a “dualistic” inspect approach, this chapter
introduces a number of causal theory and doctrine on the confirmation of
causation in comparative law in order to lay the theoretical content basis
for discussion in Chapter 3.

The Chapter 3 is “From a macro perspective on causation confir-
mation — holistic confirmation thought”. On the basis of the analyzing
to the existing difficulties and obstacles in the theories of two legal sys-
tems, this chapter tries to look at causation from a macro perspective.
Regardless of the dichotomy of the fact causation and legal causation in
the Anglo — American law, or the dichotomy of the responsibility setting
up and the responsibility of scope in civil law system, even or various
theories are initiated by them, those provide many accurate recognition
and effective means to confirm the causation, and open the way to the
theoretical study on the causation. Nevertheless, the investigation mode
of “dichotomy” exists in some insurmountable difficulties and contradic-
tions. Those issues have brought difficulties and obstacles on the devel-
opment of causation theory. The purpose and function in the causation
of tort liability is how to being attributed, and the concept itself from its
philosophical foundation to the social reality, can only be a product of
the integration of law and fact, and a united of subjective idea and ob-
jective idea. Therefore, the confirmation of causation should conform to
the law and characteristics of tort liability, be in line with the unity of
subjective causation and objective causation, and be integrated of law

and fact. We should recognize its nature and property and identify the
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overall idea of causation from its purpose and function in a macro view.

Chapter 4, “Observed causation from the micro perspective in
theory field, legislative field and judicial field”. Taken consideration of
the context of the recognition and identification from macro perspective,
which way should be choose to confirm the causation as its theoretical
basis? How do the existing legal laws regulate causation? What situation
is it handled with the various causations in fact? These questions need
us analyze and discuss from the micro perspective in — depth. This
chapter brings the micro — view observation and discussion on above
several aspects and related analysis of the causation. At first we review
the evolution of our legislative and judicial processes on the causation,
analyze the actual situation of the causation theory and practice in our
country, and point out that the Appropriate — Causation — Theory meets
the need of the characteristics of causation in litigation and coordinates
with the inveterate juste — milieu philosophy of Chinese. Therefore, Ap-
propriate — Causation — Theory is the best choice in confirmation theories
of causation. In the process to sort out the causation development and
changes in the legislative field and judicial field, the paper summarizes
four dimensional levels of causation — identified rules: the first level is
the rule of direct assertion; the second level is the rule of possibility of
recognized ; the third level is the presumption rule; the fourth level is
the equity rule. While concluding the normal rules, this chapter illus-
trates some typical and special examples about how to identify the cau-
sation in tort liability. Finally, from the micro — view observations, this
chapter summarizes the three solutions for resolving the difficult identifi-
cation on causation; first is the usage of identification in new way, sec-
ond is the innovation of the proving, and third is the utilization of the

presumption.
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