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Abstract

Keywords: TCEs Intellectual Property

Commercialization sui generis

This article introduces the current progresses and
results of the research on the topic of “Intellectual
Property and TCEs” in both international and domestic
forums, pointing out that the intellectual property
system plays an extremely important role for the legal
protection of TCEs. The article elaborates on the
detailed aspects of protection for TCEs in the existing
intellectual property system, particularly the copyright
regime , analyzing the possible gaps or disadvantages of
the existing protection , and proposing the necessity and
possibility of providing TCEs for special rights ( sui
generis) protection in the area of intellectual property
laws. Finally this article presents the choices for the
legislations ; revising the existing intellectual laws to
protect the rights of the TCEs holders in the near

future , and establishing a sui generis protection system
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for the TCEs in the intellectual property regime in the long run.

The paper is divided into three parts. The first part dealt with the origin
and development of the topic of “TCEs and intellectual property ”. After
introducing the international discussions related to the protection of traditional
knowledge , particularly to the emergence of several patterns of the protection
of TCEs introduced by WIPO-IGC and the latest relevant research results , the
article points out that the protection of TCEs is of great significance for the
development of our country from both cultural heritage and economic value
perspectives. The TCEs legislation and relevant research work should focus
not only on the aspect of “non-material cultural heritage” preservation, but
also on the role of the intellectual property protection. The adjustment of
existing intellectual property system based on the rule of benefit-sharing on
the protection on genetic resources holders provides similar considerations in
the field of TCEs protection.

The second part deals with the existing intellectual property protection of
TCEs. This part also contains most of the typical cases,disputes, or examples
occurred in both domestic and abroad in the field of intellectual property law.
Copyright laws in most countries protect TCEs.derivative works though they
have almost none saying on the protection on TCEs itself. Trademark laws in
many new-immigrant countries are strong tool for the protection on TCEs
holders, yet in our country the law is far from unutilized. The other sectors of
present intellectual laws, such as patent law, design law, and anti-unfair
competition law, may contribute to the TCEs protection. Documentation of
TCEs is also of great value from the angle of database protection.

The third part is on how to establish a suitable legal protection system
for the actual needs of TCEs in China. This article analyses that there occurs
private rights in the field of TCEs commercialization. And because the

utilized object is duplicatible information which is similar to the subject



Abstract

matters of the intellectual property rights, this system is destined to play a key
role in the protection of TCEs. The right holder is the indigenous or local
people who have been creating or maintaining the TCEs, all the activities
involving TCES such as re-creations, transmissions, performs, and records,
should be undertaken according to the rules set by the law. Taking the actual
situation of our country, the protection on TCEs by intellectual property law
should be set up gradually. We need to modify the present intellectual
property system to meet the objectives by making use of every opportunity of
law revision, and establish the sui generis law in the regime of intellectual

property for TCEs protection when conditions are fulfilled.
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