[ %2 &= 2 8 ]

iR S

u K &

ANCIENT LAW
[(XIFF|-Far #E #
(—)




B BEM S B ( CIP) ¥

WA/ (3) BHEZE; B, BETiF.
—3b 5 UM RRAE,2006. 12

(FH¥ARZHICTE)

ISBN 7-80195-562-5

I.%... 1I.0#%.0/..08... 0 ka
—HR—HR—E KD V. D909. 12

T EARAE H1E CIP B 7 (2006) 5 149759 &

HRE
N
HAESE
HRAT
w4
EATRIE
LI
T A

B

HHEEFAEFED
Soan ¥ SR M

[E]FH-FlE-BE £ & & ¥¥g %
132

JUM R

A ERKBSAEF 35 5(100037)
(010)68992190/2/3/5/6

www. jiuzhoupress. com

jiuzhou@ jiuzhoupress. com
=RRFTENRI

630 x970mm 1/16

31.875

344 FF

200741 AR

2007 4 1 A% 1 WETR

ISBN 7-80195-562-5/C - 113

66.00 Ju( 2 Ht)

WSS @AsR



BOW R TEEIL
ARA IR G
Ptk & & # R



Hi R 3B

ER ¥ A BB R RIAE S, B 1R 5 500 IR0 1 2 4
EAE, X ERTIES AR ATHE, B S T4
AR R AR . BT AR B ) (FEU BB AR )
Wik T P RARREN — LB E THRIB B — 88, Brhhse ot
HIREZ 2.

(P HFARZHMIPEN h B RELZRBROKER, AR
HEFJCF REE BURE BWF A AR O
WA PSR FEAURM E AR, kR T AR E
R AR RERIKRMGIESLE,

(PR E SR A% [ FoURE R H A R g3
SCREAS, IR RO TE S AR, BB TS MBSO R A &
N SR E0 B , SEAT BTG 0 25 R BAR RSB

AU A, FCHHEER, EREAO.Q - B
R PXEEERM(1) . (2) - BRETR, ETFEFABH
BBR TR RS S8, b X EE FEEiD” P%F
LARRRE L. 5350 FEBESURE D, A — s R B B B A AHE
RAEETR, 5 BB T LUFE X RS & 7, A e
TS, A BB AR R R A,

JUM 8RR AL



Ancient Law
By Henry Sumner Maine

A& 4R #% Henry Holt And Company JRA# H



CONTENTS
H *
(—)

CHAPTER 1 Ancient Codes  -++++eveeeerernrmrrueeeeeeamosmmunmeeeeeesanmmnenne 2
BB HREHE e 3
CHAPTER [T Legal Fictions «+++e-sesvessereesnesessmrnmmsensmninsnennensnncane 28
B E AR e 29
CHAPTER Il Law Of Nature And Eqity «+-+--++cvesereeseenensencorencanenns 56
BZHE HREFBTE oo, 57
CHAPTER IV The Modem History Of Law Of Nature +++-+<-+<sersesereereeneene 92
EWNE HREWIARE 93
CHAPTER V  Primitive Society And Ancient Law «+-+-ssesessverersessenseenn. 142
BHEE JFIHA L FRE e 143
CHAPTER VI The Barly History Of Testamentary Succession  ++-+-+-+++-+-+--- 214
X BBAANEIE e 215

—1 =



=)

CHAPTER VI Ancient And Modern Ideas Respecting Wills And Successions -+ 270
ELE HESHXBEBEARNEHER v 271
CHAPTER VI The Early History Property «+-«+-+-+++seessesseseessnsennennen. 306
BN BB E oo 307
CHAPTER IX The Early History Of Contract  +++++svesververerseerearennennen. 380
BHE BB s 381
CHAPTER X The Early History Of Delict And Crime «-+«-+«-++vevververeennen. 458
BT FETHPEEEBE s 459
o = T TSROSO 498



[ %2 =® x 8B ]

Wi RS R

+ R &

ANCIENT LAW"

(] ¥4 - $ias - #E %

BB PR #
(—)

S
[t
N
N
O
CE
~F
es!
-3




CHAPTER 1

Ancient Codes

The most celebrated system of jurisprudence known to the world
begins, as it ends, with a Code. From the commencement to the close
of its history, the expositors of Roman Law consistently employed lan-
guage which implied that the body of their system rested on the
Twelve Decemviral Tables, and therefore on a basis of written law.
Except in one particular, no institutions anterior to the Twelve Tables
were recognised at Rome. The theoretical descent of Roman jurispru-
dence from a code, the theoretical ascription of English law to imme-
morial unwritten tradition, were the chief reasons why the develop-
ment of their system differed from the development of ours. Neither
theory corresponded exactly with the facts, but each produced conse-
quences of the utmost importance.

I need hardly say that the publication of the Twelve Tables is not
the earliest point at which we can take up the history of law. The
ancient Roman code belongs to a class of which almost every civil ised
nation in the world can show a sample, and which, so far as the Ro-
man and Hellenic worlds were concerned, were largely diffused over
them at epochs not widely distant from one another. They appeared
under exceedingly similar circumstances, and were produced, to
our knowledge, by very similar causes. Unquestionably, many ju-
ral phenomena lie behind these codes and preceded them in point
of time. Not a few documentary records exist which profess to give
us information concerning the early phenomena of law; but, until

philology has effected a complete analysis of the Sanskrit literature ,
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our best sources of knowledge are undoubtedly the Greek Homeric po-
ems, considered of course not as a history of actual occurrences, but
as a description, not wholly idealised, of a state of society known to
the writer. However the fancy of the poet may have exaggerated cer-
tain features of the heroic age, the prowess of warriors and the poten-
cy of gods, there is no reason to believe that it has tampered with
moral or metaphysical conceptions which were not yet the subjects of
conscious observation; and in this respect the Homeric literature is far
more trustworthy than those relatively later documents which pretend
to give an account of times similarly early, but which were compiled
under philosophical or theological influences. If by any means we can
determine the early forms of jural conceptions, they will be invaluable
to us. These rudimentary ideas are to the jurist what the primary
crusts of the earth are to the geologist. They contain, potentially, all
the forms in which law has subsequently exhibited itself. The haste or
the prejudice which has generally refused them all but the most super-
ficial examination, must bear the blame of the unsatisfactory condition
in which we find the science of jurisprudence. The inquiries of the ju-
rist are in truth prosecuted much as inquiry in physics and physiology
was prosecuted before observation had taken the place of assumption.
Theories, plausible and comprehensive, but absolutely unverified,
such as the Law of Nature or the Social Compact, enjoy a universal
preference over sober research into the primitive history of society and
law; and they obscure the truth not only by diverting attention from
the only quarter in which it can be found, but by that most real and
most important influence which, when once entertained and believed
in, they are enabled to exercise on the later stages of jurisprudence.
The earliest notions connected with the conception, now so fully

developed, of a law or rule of life, are those contained in the Homeric
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words“Themis” and “ Themistes. ” “ Themis, it is well known, ap-
pears in the later Greek pantheon as the Goddess of Justice, but this
is a modern and much developed idea, and it is in a very different
sense that Themis is described in the Iliad as the assessor of Zeus. It
is now clearly seen by all trustworthy observers of the primitive condi-
tion of mankind that, in the infancy of the race, men could only ac-
count for sustained or periodically recurring action by supposing a per-
sonal agent. Thus, the wind blowing was a person and of course a di-
vine person; the sun rising, culminating, and setting was a person
and a divine person ; the earth yielding her increase was a person and
divine. As, then, in the physical world, so in the moral. When a
king decided a dispute by a sentence, the judgment was assumed to
be the result of direct inspiration. The divine agent, suggesting judi-
cial awards to kings or to gods, the greatest of kings, was Themis.
The peculiarity of the conception is brought out by the use of the plu-
ral. Themistes, Themises, the plural of Themis, are the awards them-
selves, divinely dictated to the judge. Kings are spoken of as if they
had a store of “Themistes” ready to hand for use; but it must be dis-
tinctly understood that they are not laws, but judgments, or, to take
the exact Teutonic equivalent, “dooms.” “Zeus, or the human king
on earth, ”says Mr. Grote, in his History of Greece, “is not a law-
maker, but a judge” He is provided with Themistes, but, consistently
with the belief in their emanation from above, they cannot be sup-
posed to be connected by any thread of principle; they are separate,
isolated judgments.
Even in the Homeric poems, we can see that these ideas are
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transient. Parities of circumstance were probably commoner in the
simple mechanism of ancient society than they are now, and in the
succession of similar cases awards are likely to follow and resemble
each other. Here we have the germ or rudiment of a custom, a con-
ception posterior to that of Themistes or judgments. However strongly
we, with our modern associations, may be inclined to lay down a prio-
ri that the notion of a Custom must precede that of a judicial sen-
tence, and that a judgment must affirm a Custom or punish its
breach, it seems quite certain that the his torical order of the ideas is
that in which I have placed them. The Homeric word for a custom in
the embryo is sometimes “ Themis” in the singular —more often
“Dike, ” the meaning of which visibly fluctuates between a*“ judgment”
and a“custom” or“usage.” Nowos, a Law, so great and famous a
term in the political vocabulary of the later Greek society, does not
occur in Homer.

The notion of a divine agency, suggesting the Themistes, and it-
self impersonated in Themis, must be kept apart from other primitive
beliefs with which a superficial inquirer might confound it. The con-
ception of the Deity dictating an entire code or body of law as in the
case of the Hindoo laws of Menu, seems to belong to a range of ideas
more recent and more advanced. “Themis” and “ Themistes” are much
less remotely linked with that persuasion which clung so long and so
tenaciously to the human mind, of a divine influence underlying and
supporting every relation of life, every social institution. In early
law, and amid the rudiments of political thought, symptoms of this
belief meet us on all sides. A supernatural presidency is supposed
to consecrate and keep together all the cardinal institutions of those
times, the State, the Race, and the Family. Men, grouped to-
gether in the different relations which those institutions imply, are
bound to celebrate periodically common rites and to offer common
sacrifices; and every now and then the same duty is even more sig-

nificantly recognised in the purifications and expiations which they
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perform , and which appear intended to deprecate punishment for in-
voluntary or neglectful disrespect. Everybody acquainted with ordinary
classical literature will remember the sacra gentilicia, which exercised
so important an influence on the early Roman law of adoption and of
wills. And to this hour the Hindoo Customary Law, in which some of
the most curious features of primitive society are stereotyped, makes
almost all the rights of persons and all the rules of succession hinge on
the due solemnisation of fixed ceremonies at the dead man’s funeral ,
that is, at every point where a breach occurs in the continuity of the
family.

Before we quit this stage of jurisprudence, a caution may be use-
fully given to the English student. Bentham, in his “ Fragment on
Government,” and Austin, in his “Province of Jurisprudence Deter-
mined,” resolve every law into @ command of the lawgiver, an obliga-
tion imposed thereby on the citizen, and a sanction threatened in the
event of disobedience; and it is further predicated of the command,
which is the first element in a law, that it must prescribe, not a single
act, but a series or number of acts of the same class or kind. The re-
sults of this separation of ingredients tally exactly with the facts of ma-
ture jurisprudence; and, by a little straining of language, they may
be made to correspond in form with all law, of all kinds, at all ep-
ochs. It is not, however, asserted that the notion of law entertained
by the generality is even now quite in conformity with this dissection;
and it is curious that, the farther we penetrate into the primitive histo-
ry of thought, the farther we find ourselves from a conception of law
which at all resembles a compound of the elements which Bentham
determined. It is certain that, in the infancy of mankind, no sort of
legislature , not even a distinct author of law, is contemplated or con-
ceived of. Law has scarcely reached the footing of custom; it is rather
a habit. It is, to use a French phrase,“in the air. ” The only authori-
tative statement of right and wrong is a judicial sentence after the facts,
not one presupposing a law which has been violated, but one which is
breathed for the first time by a higher power into the judge’s mind at
the moment of adjudication. It is of course extremely difficult for us to
realise a view so far removed from us in point both of time and of asso-
ciation, but it will become more credible when we dwell more at length
on the constitution of ancient society, in which every man, living during
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