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Part 1 Case study of international rules on trade terms commonly used 1

Part 1

Case study of international rules
on trade terms commonly used

[Case 1] Damage caused by a fire accident in
EXW contract

In April 1997, an export company in Shantou ( hereafter called company
B) signed a contract with an importer in Hong Kong ( hereafter called
company A) selling 3,000 dozens of nylon upper garments, US$ 15/dozen
EXW Shantou, packing in cartons, five dozens per carton, shipment before
June 15, payment by T/T after company A’s examining the goods.

On June 9, company B informed company A that the goods were ready
for inspection. On June 10, accompanied by a member from company B,
company A’s representative went to the manufacturer in Shantou ( hereafter
called party C) for inspection. On June 11, all of the goods went through
acceptance inspection and were packed and marked under the supervision of
the representative, who then telexed company A that the goods had been
inspected and accepted and company B would provide commercial invoice and
other documents as soon as the payment was received. On June 12, company
B received US$ 45, 000 remitted by company A and delivered the documents
to the representative who wished to temporarily deposit the goods in party C’s

warehouse before he contacted some shipping agent in Shantou for container
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chartering and export clearance. Company B communicated this to party C
who said that the goods had been stored separately for delivery at any time.
On the afternoon of June 13, company A’s representative called to tell that the
shipping agent would not be able to pick up the goods until the morning of
June 14. In the wee hours of June 14, due to an unexpected explosion in the
adjoining chemical plant, party C caught fire and all the premises and
materials of party C were consumed. Hearing this, company A immediately
demanded company B to refund the payment, claiming that damage of the
goods should be borne by party B because they had not yet picked up the
goods. Company B refused to refund the payment for the reason that fire was a
kind of force majeure and that they had fulfilled the formality of delivering the
goods. They held that the damage should be borne by company A. However,
Company A thought that Company B still had the ownership of the goods
because party C had not issued the certificate certifying that the goods had left
the factory. Each side stuck to his argument. In the end, Company A
accused Company B of not having fulfilled delivery duties. After hearing, the
court made the following awards ;

“1) Company B, the seller has delivered the goods to Company A,
the buyer at the time and place stipulated in the contract, which is
evidenced by the telex sent to company A by its representative.

2) According to the interpretation for EXW in INCOTERMS2000 ,
the buyer should bear all risks of loss of or damage to the goods from the
time the goods have been delivered at the factory. Moreover, the goods
have been packed and marked under the buyer’s supervision and deposited
separately , all these actually prove that the goods have been placed at the
disposal of the buyer.

3) The factory has not provided the certificate certifying that the
goods had lefi the factory, but that is just a formality of internal
management and not concerned with the transfer of ownership of the
goods.

4) Company B is not liable for refund of the payment.
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5) Company A’s damage and party C’s fire accident have nothing to

do with this case and are to be dealt with in a different case. ”
Analysis .

EXW is the trade term for manufacturer’s delivery. Transactions under
EXW terms are similar to domestic trade in the form, that is, the seller’s
risks, responsibilities and expenses are divided at the delivery point in the
export country. So long as the seller has placed the goods of the right quality
at the disposal of the buyer at the time and place stipulated in the contract,
the obligation of delivery has been fulfilled and the risk is transferred to the
buyer. These concepts have been stated in the current version of Incoterm
EXW term as follows

“Ex works” means that the seller delivers when he places the
goods at the disposal of the buyer at the seller’s premises or another
named place (i. e. works, factory, warehouse, etc. ) not cleared for
export and not loaded on any collecting vehicle.

Since the purchase price under EXW is relatively inexpensive, traders in
Hong Kong and Macao always apply this term when doing business with the
coastal area of the mainland. In this case, Company A has suffered loss
because it has underestimated the buyer’s risks under EXW. Here are several
important lessons to be learned ;

1) The buyer must get everything ready in advance and should not wait
until the last minute. If the buyer in this case had made arrangements about
shipping and customs clearance two days in advance, the damage caused by
the fire could have been spared.

2) The seller and the factory should have issued the certificate certifying
that the goods had left the factory immediately after Company A’s
representative inspected and accepted the goods. In that case, there would
not have been any mistake for company A to exploit.

3) Under EXW term, the seller should make clear to the buyer that the
ownership of the goods has been transferred so long as the buyer has checked



