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Abstract

The modern Chinese law system was greatly
affected by the German law system. Viewing the
situation as a whole, Chinese law, especially the
private law, including the private international law
(PIL) , belongs to the continental law system and
approaches the German law system. If we compare
the Chinese PIL literatures with the German ones , we
will find a striking similarity ,not only in their system,
structure ,but their concepts and terminologies ,such as
“Private International Law”.

This book studies the history of German PIL
from “ Statute Theory ” before 16™ century till
“Postmodern PIL” at the end of the 20" century.
The focal point of this book is the evolution of its
theories , doctrines and legislations. The purpose of
this book is to provide a consult for the Chinese

PIL-legislation in the future and an increase-point



WEHERBE B FEMLENET

for the Chinese PIL-Research. B

The Chinese legislation of a“Civil Law Code” is in progress. The
Chinese“ Civil Law Code” in the future will probably follow the German
model. As the applicable law of civil law, PIL must follow the same
model.

After China enters into the WTO, the civil and commercial
exchange between China and other countries will increase in higher
speed. PIL. will have a wider scope to play its role. But there are many
gaps in the Chinese PIL legislations. The PIL in force must be perfected.

The codification of Chinese civil law is in progress. The codification
of Chinese PIL must be put into the agenda of Chinese legislators. For a
long time past,the Chinese Academy of PIL devote itself to the study of
Chinese PIL codification. As the preparatory stage of Chinese PIL
legislation, we must pay more attention to the PIL theories and
legislations of other countries. We have made great achievements in this
respect. But in spite of the great influence of German PIL to China, we
didn’t have many understanding of German PIL since the founding of PR
China. This book will try to fill this gap. I hope that my study will
promote the legislation of Chinese PIL.

This book falls into three parts. The first part “ Statute Theory ”
includes chapter 1—3. The second part“ Modern PIL” includes chapter
4—8. The third part” Contemporary PIL” includes chapter 9—12.

The first part inquires into the history of German “ statute theory”
since the 15" century till the 19® century. Before the end of the 18®
century and the beginning of the 19" century, the PIL is mainly ‘a
“doctrine law” . This part is written in chronological sequence. Its main

content is to introduce the theories of each scholar. Contrary to the
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situations in Italy, France and Holland, the development of the German
PIL theory is relatively late. In order to understand the German “ Statute
Theory” , we must firstly introduce the developmepnt of PIL in these
countries ( Chapter 1). German“ Statute Theory” had little originality. Its
main content came from the scholars of Italy. But some German scholars
such as Hert had made a great contribution to the PIL development.

German scholars, especially by Schiffner, Wachter and Savigny,
overcame “ Statute Theory ”. Schéffner and Wichter were transition
persons from“ Statute Theory” to“Modern PIL”. Their theories exerted a
tremendous influence to the PIL development afterwards ( Chapter 3).
Schéffner initiated the name of “ Internationales Privatrecht” ; Wiichter’s
theory initiated a“nationalist school” of PIL.

Savigny was generally acknowledged as the founder of “ modern
PIL". His theory is the focal point of this book ( Chapter 4). Savigny’s
“Sitz-Theory” was a great turn of the modern PIL method and was called
a “Copernican revolution” .

At the end of 19" century there was a great debate around the
codification of German civil law. “Das Einfithrungsgesetz” of BGB in
1896 didn’t realize the ideal of Savigny. It is a product of compromise
(Chapter 5).

After Savigny, the modern PIL theory was divided into two great
schools ; the “ Internationalist School ” and the “ Nationalist School ”
(Chapter 6 and Chapter 7). Under the promotion of the dispute between
the two schools, PIL. had made great development. But because of the
distinctive character of PIL, neither of these two schools could
completely realize the purpose of PIL. Some scholars began to find out a
third way , the so-called “Comparative School” ( Chapter 8 ). This school
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has great influence till today.

The modem PIL ,whose representative figure Savigny was,was greatly
affected by the positive jurisprudence and the “ Pandekten” law theory. It
evolved into a set of scholastic system of concepts. With the transform of the
function of states and the changes of social structure, this choice-of-law
system was doubted and criticized by the American scholars. In the fifties
and the sixties of the 20" century ,a new“revolution” broke out in America
and evoked worldwide repercussions ( Chapter 9). Many European scholars
began to criticize the traditional PIL theories and methods. They maintained
that the traditional PIL rules must be replaced by the new approaches and
principles. Some of them believed that the traditional PIL theory should be
reformed. But most European scholars fought against these radical doctrines.
They maintained that the traditional PIL methods shouldn’t be given up.
Some of them had developed their own doctrine. Gerhard Kegel was the
most well known representative. He advanced an “ Interessenjurisprudenz ”
(Chapter 10). The legislations of German PIL had also followed this
thinking (Chapter 11) and rejected the American approaches.

At the turn of centuries, the situation of the world has greatly
changed. The postmodern theory was popular in the whole world. “ The
postmodern jurisprudence” emerged as the times required. Some scholars
applied the postmodem law theory to the analysis of conflicts of law
problems ( Chapter 12). They maintained that conflict of laws had its
cultural background. The PIL in the 21" century must pay great attention
to the cultural divergences of different countries and areas, and try to
coordinate then well.

In order to give the readers a complete and clear impression of the

sources of German PIL.,I have translated the legislations of German PIL



Abstract

from 1896 till 2001 in Chinese and put them in the appendix at the end
of this book. They were all translated from the original text.

I want to express my thanks here to the Chinese Scholarship Council
and the DAAD. They have aided my study in Germany financially.

It must be especially explained that the academic standards of this
book follows the German current norms. The object of this book is the
history of German PIL. But most of the literatures of German PIL before
18" century were written in Latin. Owing to my poor knowledge of Latin
language , I had to quote many secondhand documents; most of them
were written in German. Even in Germany, most scholars of PIL didn’t
quote Latin literatures directly, they quote mostly the work “ Geschichte
des Internatonalprivatrechts” of Professor Max Gutzwiller. So do 1.

I must express also here my thanks to Mr. Bai Gang, who studies
classic language and classic philosophy in University Trier. He had given
me a lot of suggests for the translation of Latin language.

The notes of this book follow the German standard too. Many
abbreviations are used in this book; therefore I have made an appendix
of abbreviations at the beginning of this book. This book has quoted
many literatures of English ,German and French. In order to save space, |
didn’t translated then™in Chinese in footnotes, but in the appendix of
literatures.

Key Words: Germany, Private international law, Conflict of laws,

History of Law, Legislation
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