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Abstract

The modemn trust system has not been the tool of negatively possess-
ing property, but is applied to commercial field of actively managing prop-
erty. The most representative commercial trust is investment trust. Invest-
ment trust is based on the property right theory that centers on utilizing
property, and has the functions of making property accrued, protecting
investor” s rights and public benefits of society. The producing and devel-
oping of investment trust not only brings about new changes of trust legal
relationship, but also makes new requirement to company law and finance
law. The thesis aims to make a thorough study on investment trust from
legal relation.

Chapter 1 discusses the basic theory about legal relation of invest-
ment trust. The author believes that investment trust is the action that by
collecting fund and forming trust property, fund protector protects it, fund
manager or board of investment company manages it, and investors gain
investment benefits and bear investment risk. The basic types of invest-
ment trust include contract type and company type, close-end type and
openend type, security investment trust and industry investment trust.
And the author points out the legal relation of investment trust can not be
included in traditional legal relation of property right, but is a kind of in-
dependent right and obligation relationship. The methed of affirming the
right and obligation relationship is to establish special law beyond trust
law.

Chapter Il discusses creating, changing and terminating legal rela-
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tion of investment relation. The author believes that legal relation of in-
vestment trust should be created by contract. Either in common law or in
civil law investment trust is a collection of express trust, resulting trust,
business trust and group trust. In the type of contract, fund manager and
fund protector lay out investment trust contract, and once investor buys
fund, he would be one party. Common trust contract is usually consensus
contract, while investment trust contract is practice contract. Investment
trust contract lies at the time that fund manager transfers fund to fund pro-
tector. Because the investors of fund collected to special investors face to
more risk than the investors of fund collected to common investors, legis-
lation should restrict the investor’s capacity. The foundation of legal rela-
tionship of investment trust should have three conditions: qualified fund
manager and fund protector, lawful foundation producer of investment
trust, and perfect and true contain of law documents of investment trust.
On the capacity of fund manager, there are register and permission sys-
tems. Under the permission system, administration has more power than
administration under the register system. There are return and certificate
models. Return model can reduce producer and enhance efficiency, but
certificate model is beneficial to protect investor interests since there are a
lot of investors and the structure of investment trust is complex. In the
type of company, investment trust contract embodies fund managing con-
tract and fund protecting contract. To create legal relation of investment
trust, there are conditions, including qualified fund manager and fund
protector, legal producer and perfect and true legal document. Since in-
vestment trust is a kind of collective trust, the legal relation of investment
trust can not terminate if sole investor transfers fund or redeems fund. Af-
ter terminating the legal relationship of investment trust, the subjects’
right and obligation would be extinguished, and not be retrospective. The
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beneficiary of investment trust fund should own fund.

Chapter [l discusses the subject and object of legal relation of in-
vestment trust. The author believes that in the type of contract investor is
settlor and beneficiary of legal relation of investment trust, fund manager
and fund protector are trustees of legal relation of investment trust. This
in fact has formed a trinity type. In the type of company investor is settlor
and beneficiary of legal relation of investment trust, Investment Company
is formal trustee, and the board or fund manager is actual trustee. Invest-
ment trust fund is the object of legal relation of investment trust, and has
characters of identity and independence.

Chapter IV discusses the right and obligation of the subject of invest-
ment trust legal relationship. The author believes that fund manager has
duty of care and duty of loyalty. The duty of care requests fund manager
diversify investment to reduce risk. The fund manager’s duty of care re-
quests fund manager should diversify investment type according to certain
proportion, and should restrain the object of investment that is restraining
fund invested to other fund, doing fund invested to non-listed securities,
doing fund invested to derivative instruments and security business and in-
surance business. The duty of care also requests fund manager do not
damage safety of fund and investor’s interests, that is restraining credit
transactions, satisfying liquidity requirement and restraining credit and
guarantee. The duty of loyalty requests fund manager should not make
own benefits and investor’ s benefits conflict. Fund manager should re-
strain transactions between fund manager and people affiliated to fund
manager, restrain transactions among funds that are managed by fund
manager, and restrain manager using different funds to purchase the same
securities. Fund manager should restrain fund manager and affiliated peo-

ple acting as broker or underwriter, and disclose information about fund
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managed. Fund manager should make rights of shareholder of investment
company. As trustee of legal relationship of investment trust, fund protec-
tor not only should protect fund, but also should supervise fund manager.
Investor not only has rights of settlor, but also has rights of beneficiary.
The nature of beneficiary right is not sole civil right, but right collection
of jus in personam, jus in rem and supervising right and voting right and
etc. Investor meeting should exercise some rights of investor, such as
right of modifying investment trust contract, right of terminating invest-
ment trust, right of changing reward of fund manager and fund protector.
Fund protector should not only protect fund, but should supervise fund
manager. Investor enjoys rights of settlor and beneficiary. Investor meet-
ing should exercise some rights of beneficiary. When fund manager and
fund protector break investment trust, investor has right to claim dam-
ages.

Chapter V discusses civil liability of breaking investment trust. The
author believes the nature of civil liability of breaking investment trust
should be civil liability for tort. For reducing the burden of adducing evi-
dence, fund manager and fund protector should bear the burden of proof.
In the type of contract, the nature of civil liability of fund manager and
fund protector is both civil liability for breach of contract and civil liability
for tort, but it is better for investor if investor sues for tort. In the type of
company, he nature of civil liability of fund manager and fund protector is
civil liability for tort. The exemption reasons are mainly investor’ s con-
sent or ratification, fund manager and fund protector already performing
obligations and exemption clauses of contract. In the type of company,
investor possesses privileges of civil suit as beneficiary.

Chapter VI analyzes the present legislative situation of investment

trust of our country, and provides thoughts about perfecting investment
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trust legislation of China. The author believes that there lie many defects
in investment trust legislation of our country. They are regulation scope of
legislation is narrow, structure of investment trust contract is not scientif-
ic, qualification of fund manager and fund protector is not reasonable,
and obligations of fund manager and fund protector and rights of investor
are not perfect. The author believes China should adopt the model of sole
and uniform legislation. The thesis suggests that legislation should estab-
lish industry investment trust and the investment trust type of company,
add the collecting fund method for special investors, adopt the contract
structure of trinity in the type of contract, and establish perfect rights and
obligations of fund manager, fund protector and investor.

Key Words: trust; investment trust; legal relationship
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