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Introduction

The present research on“The Theory and Practice of Constitutional
Review” has been financed by the Konrad-Adenauer-Stiftung in 2005.
According to the original plan, the scope of this research programme was
restricted to the subject of constitutional review of laws and regulations.
In consideration of the importance of constitutional review in other coun-
tries than China, the researching group decided to expand the dimen-
sions of the research by analysing the theory of constitutional review in
foreign countries as well. Therefore, the final results of the research
study consist of three parts; Part one conceming the basic theory of con-
stitutional review, part two regarding the theory and practice of constitu-
tional review in a sample of foreign countries and part three relating to
the theory and practice of constitutional review in China.

In part one, the authors discuss three issues: First, the historical
evolution, function and characteristics of constitutional review, second,
the subjects, which commit unconstitutional behaviour and third, the ob-
jects, which are in contradiction with constitutional laws.

According to the authors, the development of constitutional law can
be divided into three stages, i. e. the birth stage, the developing stage
and the stable stage. In the initial stage, one particular law case had a
great influence on the mechanism of constitutional review in the United
States. The Marbury v. Madison case was adjudicated by the Supreme
Court of the United States of America in 1803. With this case, the Su-
preme Court of the USA created a new system empowering courts to re-
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view the constitutionality of laws made by the legislature and setting up a
principle to regard laws that contradict the constitution as null and void.
However, during most of the 19th century, constitutional review didn’t
develop as quickly as it could have.

At the beginning of the 20th century, special government bodies
had been constructed in some European countries, which took charge of
constitutional review. Such constitutional courts could, for example, be
found in Austria and in Spain. After the Second World War, a similar
system of constitutional review developed in many other countries. Some
countries imitated the American model, while others learned from experi-
ences in Germany, where special constitutional courts had been set up.
In France, Le Conseil Constitutionnel was established based on the
French Constitution of 1958 with the purpose of reviewing statutes before
adoption. The system of constitutional review finally entered a stable
stage after the political transitions took place in the 1990s in the states of
the former Soviet Union, as well as in Middle and East European coun-
tries. The system of constitutional review in those countries has been sta-
ble and effective in guaranteeing implementation of constitutional law
since.

The authors believe that constitutional review should depend on con-
stitutional supervision and constitutional litigation in order to find and
correct unconstitutionality of laws and behaviors. The purpose of consti-
tutional supervision is to monitor actions enforcing constitutional powers
based on the theory of people’s sovereignty. Thus, the quality of consti-
tutional supervision has to be procedural and successive. Any unconsti-
tutional act or behaviour that is found by the supervisory agency during
the procedure of constitutional supervision needs to be reviewed. Consti-
tutional litigation aims at resolving constitutional disputes between differ-

ent government bodies, which have a certain amount of constitutional
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power, or between government bodies and individual citizens. If any act
or behaviour is considered to be unconstitutional , a constitutional review
should be initiated to resolve the dispute. This unique goal for reviewing
uncenstitutionality of government bodies or ordinary acts passed by the
congress before approval can, for example, be found in the mechanism
of Le Conseil Constitutionnel. In a more general sense, constitutional re-
view can be regarded as an independent constitutional system in a bid to
safeguarding the implementation of constitutional law.

Basic questions of the theory of constitutional review are ° who
should be supervised?’ and * what kinds of law or behaviour should be
reviewed?’ and ‘ what should be answered through constitutional re-
views’ . Subjects, who commit unconstitutional behaviors, are supervised
and must be reported to the mechanisms of constitutional review in some
countries. There are many explicit provisions on subjects committing un-
constitutional acts or behaviour. However, in other cases, objects,
which act in contradiction to constitutional law, have been underlined by
most of constitutional contexts. Based on political consideration this
means that subjects, who commit unconstitutional acts or behaviour,
have to be omitted in order to make relations among the different govern-
ment bodies balanced and coordinated. Therefore, the subjects commit-
ting unconstitutional acts or behaviour on one side and the objects in
nonconformity with constitutional law on the other side become two core
contradicting concepts in the theory of constitutional review.

On the basis of general statistics on different constitutional systems,
subjects committing unconstitutional acts or behaviour include the follow-
ing bodies and/or persons; the supreme legislature, the President, the
Supreme Court and other government bodies, which have been author-
ized by the constitutional law. Objects in nonconformity with constitu-
tional law generally refer to the law (in different forms) , the state ac-
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tions (legislative, administrative and judicial actions) and actions enfor-
cing basic rights provided by constitutional law. The legislature and its
laws commit most of the unconstitutional acts or behaviour and are most
significant in nonconformity with constitutional law. The main task for
constitutional review therefore has to be to review unconstitutionality of
laws made by the legislature, especially by the supreme legislature in
different countries.

In the second part of the study, the authors go into further detail on
the concrete mechanisms of constitutional review in different countries.

In Chapter IV, the authors introduce the historical evolution of con-
stitutional review in the USA, pointing out the main developing stages of
American constitutional review. The authors analyze the judicial review
of laws before the birth of the “Declaration of Independence” and points
out that the established system of judicial review in each of the British
colonies provided the basis for constitutional review of the US-Federa-
tion. The case of Marbury v. Madison became the starting point for con-
stitutional review through judicial procedure and from then on the con-
ception of constitutionality of laws and state actions has concerned both
theory and practice. The significance of the precedence created in the
case of Marbury v. Madison lies in different aspects, such as in intensif-
ying the uniformity of the states in the federal domain, in consolidating
the unity of legality amongst different states and in erecting an authority
of constitutional priority over all ordinary laws made by the Congress. In
the development phase of constitutional review in the USA, the Supreme
Court played a very important role in constructing the modemn constitu-
tionalism. The authors illustrate the clues by exemplifying the legal
changes regarding the rights of black people in the United States by in-
troducing several cases of that time, such as Dread Scott v. Sandford,
Plessy v. Ferguson, Brown et al. v. Board of Education of Topeka and
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others. In above cases, the Supreme Court created a number of judicial
principles, which demonstrated the differences in jurisprudence and sus-
tained judicial justice through constitutional interpretation. It should be
pointed out that the contradictory attitude can be found in different judg-
ments made at different times, particularly in regard to protecting equal
rights in education. In some regard, judicial justice shown in judgments
made by the Supreme Court of the USA may be seen as visible and obvi-
ous justice. The American constitutional review model is a so-called af-
filiated review, which had great influence on many other countries, like
Japan, Australia, Canada and others.

In Chapter V, the authors concentrate on the characteristics of the
German constitutional court, the Bundesverfassungsgericht. The Bundes-
verfassungsgericht was established based on the German Basic Law/Con-
stitution of 1949, the so-called Grundgesetz. Its main task is to act as a
defender of constitutional law and resolve all kinds of constitutional dis-
putes among different government bodies and between federal and state
bodies. Furthermore, it reviews the possible unconstitutionality of laws
made by the federal and the state legislature, handles individual claims
regarding the violation of basic rights and interprets the Basic Law. In
this chapter, the authors concentrate on the importance of the German
constitutional court in protecting human rights through adjudicating indi-
vidual claims, which have exhausted the legal process. Moreover, the
Bundesverfassungsgericht has the power to abstract constitutional review
and objective litigation, for example, launched by public groups in the
area of environmental law and actions. In contrast to the American mod-
el, which functions as a constitutional defender, the judgments made by
the German constitutional court have direct legal force and all state or-
gans, social organizations and individuals are bound to their decisions.
This model of constitutional courts applies to both the federal and the
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state level in Germany.

In Chapter VI, the authors discuss the characteristics of Le Conseil
Constitutionnel in France. As a special model of constitutional review, Le
Conseil Constitutionnel has the power to review constitutionality of any
law before implementation. Le Conseil Constitutionnel is different from
the German constitutional court and the Supreme Court of the USA. It is
a political agency consisting of members from different areas. It takes
strict political liability to supervise the actions of the legislature. It deals
with cases conceming electoral disputes and presidents’ election. As an
independent model, its priority in the aspect of constitutional review lies
in supervising the constitutionality of international treaties, which need
to pass legislature in order to avoid any legal contradiction between do-
mestic and international law. Le Conseil Constitutionnel doesn’t have the
power to handle individual claims regarding basic rights until today
though.

In Chapter VII, the authors illustrate the historical evolution of con-
stitutional review in Japan and the characteristics of affiliated review,
which takes place in ordinary courts according to Article 81 of the Con-
stitution of 1946. In this chapter, the authors focus on the birth and de-
velopment stage of the constitutional review system in Japan. The authors
refer to the Ming Ji Constitution of 1889 and elaborate on its impact on
the construction of the modern constitution. Moreover, the authors ana-
lyze the process of drafting and discussing the Japanese Constitution of
1947 and exhibit some characteristics of constitutional review as stipula-
ted by the Constitution. The authors show how the constitutional review
system in Japan stipulated in Article 81 of the Constitution has been cre-
ated in accordance to the American model, brought forward by the occu-
pied forces after the Second World War, and how it doesn’t conform to
Japanese legal traditions influenced by the Civil Law. Thus, the consti-
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tutional review system in Japan has—to some degree—been established
under the pressure of democratic and legal reform after the Second World
War rather than following its own traditional development. One of the
important progresses after the Second World War in Japan can be found
in the area of the protection of human rights according to the spirit of
peace prescribed in the Constitution of Japan in 1947. The authors sys-
tematically introduce the development process of constitutional review in
the judicial system, in particular, in the Supreme Court of Japan.

The authors introduce the basic characteristics of the constitutional
review system in Japan, including the subjects of exercising the power to
review the laws, the category of the objects which should be checked in
the reviewing process, the subjects which have the right to ask for consti-
tutional review, the basic standards for constitutional review, the method
of examination and the legal force of constitutional review. The authors
also illustrate the characteristics and reasons of negative judicial orienta-
tion in the process of constitutional review.

In Chapter VIII, the authors introduce the historical evolution of
constitutional review in Korea after the Second World War and illustrate
the characteristics of constitutional review influenced by the political
transitions there. The authors analyze the reason why a constitutional
court model could be established in 1988 and explain the significance of
the constitutional court of Korea as the first constitutional court replicated
from the German model. The authors introduce the importance of the
constitutional court of Korea in supervising the actions of political parties
and they then analyse the role of the constitutional court in stimulating
the construction of the Korean constitutionalism and oriental democratiza-
tion.

In Chapter IX, the authors have a closer look at the historical de-
velopment of constitutional review in Thailand and point at the important
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role played by the constitutional court in promoting democratic progress
within the society of Thailand. The authors describe an interesting phe-~
nomenon in the developing process of the constitutional review system
where the constitutional court helped Thailand to circumnavigate many
political risks, especially by making crucial decisions on general elec-
tion. It is apparent that the mechanism of constitutional review has
played a very important role in constructing a stable and democratic soci-
ety in Thailand, which forms a good starting point for developing coun-
tries in this region. Constitutional courts can guarantee a stable transition
of political systems and mutual coordination and cooperation amongst dif-
ferent government bodies, social organizations and individuals. The ex-
periences of Thailand in the field of constitutional review therefore de-
serve a closer research and imitation.

In the third part of the research, the authors put a stronger empha-
sis on the theory and practice of constitutional review in China.

In Chapter X, the authors look back at the first constitution of the
“New China” , and systematically introduce the development of constitu-
tional review. The authors believe that the concept of constitutional re-
view cannot be found in the context of the Constitution of 1954 , although
. the spirit of respecting authorities and prioritising the Constitution were
emphasized in the concrete provisions of it. The authors also note that
the allegation of unconstitutionality should have been avoided in the re-
port about the Constitution of 1954 presented by Liu Shaoqi. It.should
rather say that there wasn’t a clear mechanism of constitutional review ac-
cording to the Constitution of 1954. The Constitution of 1975/1978
doesn’t have the same or similar provisions about constitutional review.

In the Constitution of 1982 (the present Constitution), the basic
principle of respecting and implementing the Constitution has been
stressed. In Article 5, it is mentioned that ail laws, administrative regu-
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lations and local regulations mustn’t contravene the Constitution. Nothing
has a privilege over the Constitution and laws. In the preface, all gov-
ernment bodies, all political parties, all social organizations, all enter-
prises and individuals are requested to respect the Constitution and to
guarantee its implementation. Moreover, the National People’s Congress
(NPC) and its Standing Committee have the power and duty to supervise
the enforcement of the Constitution. The Standing Committee also has
the power to interpret the Constitution and laws according to Article 62
and 67 of the Constitution of 1982. According to Article 99, the people’s
congresses at the provincial level have the duty to guarantee the imple-
mentation of the Constitution in their local regions and according to Arti-
cle 100, the People’s Congresses and their Standing Committee at the
provincial levels have the power to pen local regulations on the premise
of maintaining their constitutionality. Thus, it may be said that the con-
cept and system of constitutional review has been confirmed and estab-
lished to some degree in the context of the Constitution of 1982, but the
concrete procedures for reviewing unconstitutionality of laws and state
organs’ behaviour is still limited and unclear.

The breakthrough of constructing the constitutional review mecha-
nism in China stems from the adoption of the Legislation Law passed by
the NPC in 2000. According to Article 90 of the Legislation Law, if state
organs, social organizations and individuals consider administrative regu-
lations, local regulations and other legal norms that are in contradiction
with the Constitution have the right to submit their claims to the Standing
Committee of the NPC and to require a constitutional review. Article 90
therefore plays an important role in the establishment of the legal proce-
dures of constitutional review. Since its implementation, many individu-
als have launched files to the Standing Committee of the NPC to review
unconstitutionality of certain regulations based on the Legislation Law.



