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Abstract

Abstract

Along with establishment and development of the socialist market e-
conomy in our country, competition in the marketplace becomes vigorous
gradually, and guarding against various risks is of greater importance
than before. Since a relatively perfect credit system has not been set up
yet in our country at present, a general guarantee system can be a worka-
ble method to prevent and reduce risks. Among various kinds of guaran-
tee methods, suretyship is widely employed for its simplicity and easiness
to use. Although both of our civil legislation and judicial explanation re-
fer to suretyship, it is still hard for the suretyship system to operate
smoothly in practice due to its relatively strong speciality and technicali-
ty. Our judicial practice in many years shows that suretyship is not only
quite popular, but also easily results in disputes. Therefore, reinforcing
research on legal issues of suretyship is beneficial to handle suretyship
disputes accurately, and to go a step further to improve our civil legisla-
tion and judicial interpretation. In the legal system of suretyship, issues
on suretyship liability are of central concern, since the essence of surety-
ship disputes mainly lies in realization of suretyship liability. For this
reason, emphasis should be put on suretyship liability in our research on

suretyship system.
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By historical, comparative and positive analysis, and linking theo-
ries with practice, this dissertation tries to be a relatively thorough study
focusing on issues concerning suretyship liability. It consists of 5 chap-
ters in addition to an introduction.

Chapter 1 is a study on basic concepts of suretyship liability, such
as suretyship debt, suretyship liability, forms of suretyship, and per-
formance of suretyship liability. Through analyzing the historical evolve-
ment of the concepts of obligation and liability, and comparing different
models of legislation on suretyship, the thesis suggests that suretyship is
not the liability without debt, but a kind of unification of both debt and
liability. Concerning forms of suretyship, our civil legislation has experi-
enced a great change. Guaranty Law of the People’ s Republic of China
confirms two forms, namely general suretyship and suretyship of joint
and several liability. The law also stipulates that suretyship of joint and
several liability shall be presumed in the absence of an express agree-
ment. This presumption demonstrates a legislative orientation emphasi-
zing protection of the creditor’ s claim. However, such suretyship should
be more appropriately considered as general since suretyship is only of
supplementary nature and without any direct charge, and the parties to
suretyship usually have only very limited legal knowledge on the issue.
Forms of performance of suretyship liability are different from forms of
suretyship itself. In the two forms of performance of suretyship liability,
namely subrogating performance of the principal obligation and compen-
sation, the former is applied more or less strictly while the latter has a
general application. As a principle, forms of performance of suretyship
liability should be established according to the relevant agreement, or
according to a legal presumption if an agreement is absent or vague. In
addition, the liability of subrogating performance may be converted into
compensation when certain conditions are satisfied.

2



Abstract

Chapter 2 is a research on fundamental issues of suretyship liabil-
ity. Assumption of suretyship liability is based on validity of a suretyship
contract, legality of the debt under suretyship, and the surety’s ability
of subrogating performance or compensation. Legality of the suretyship
contract depends mainly upon two aspects: intention of the parties and
the form of contract. Expression of intention can be either explicit or im-
plicit, provided that the surety indicates his willing to assume the surety-
ship liability. As for a suretyship contract in writing, this should be con-
strued in such a way that relevant transaction can be encouraged. The
validity of a suretyship contract should be established according to the
General Provisions of Civil Law of PRC and other relevant special legisla-
tion on civil law, with all surrounding circumstances under considera-
tion. The range of debts under suretyship is strictly limited to those re-
sulted from the principal contract in question. An essential requirement
for the surety’s qualification is the ability of the surety to perform the
debtor’ s obligation on a subrogating basis, and this is fundamental for
the suretyship system to function as an effective method of guarantee. A
surety’ s ability of subrogating performance should be clarified mainly by
considering two factors, namely time and content. Due to the inherent
uncertainty of the ability of subrogating performance, it should be judged
according to the surety’s conditions when the suretyship contract is
made. As for the content of the ability, it is of central importance that
the surety should be cable of financial or proprietary payment. As a prin-
ciple, there is no inevitable connection between a surety’ ability and the
validity of a suretyship contract.

Chapter 3 focuses on exemption of suretyship liability. Among vari-
ous reasons for exemption, this thesis considers only five of them. The
first is failure by the creditor to raise his claim before expiration of the
time limit of suretyship. A surety’s obligation could have been subject to

3
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the general prescription system, but for the purpose of protecting the
surety, the law allows a period of time to be prescribed for suretyship.
This period of time or term of suretyship can be decided either by agree-
ment or by legal provisions, and as a reflection of the principle of auton-
omy of will, the former has priority over the latter in their application.
Through a positive research, the thesis suggests that the two systems,
namely term of suretyship and prescription, is reciprocally repellent.
However, the current judicial explanation provides that these two systems
are linked with each other. It seems that this provision goes against the
original intention of the legislation on the system of term of suretyship.
The second situation under which suretyship liability can be relieved is
change of the principal debt without the surety’s approval. In the con-
tractual relationship producing the principal debt, alteration of the prin-
cipal debtor affects the surety’ s interest directly, and therefore should be
consented to by the surety, except where this alteration is legally com-
pulsory. When the content of the principal debt changes, whether ap-
proval of the surety is necessary should be decided according to the ag-
gravating or alleviating effect of this change upon the surety’s liability.
The third situation is that the creditor waives his suretyship claim. When
the same creditor’ s claim is guaranteed by both suretyship and property
security, and the creditor abandons the guarantee of security interest,
the surety can be relieved from the suretyship liability only where the
debtor himself provides the security property. It is a quite difficult issue
in judicial practice to affirm the creditor’ s abandonment. On this the
surety should be able to prove the creditor’s behavior of abandonment
and the extent to which his interest is affected. The fourth situation is
where the debtor uses new loan to repay the old borrowing. Although
new loan contract aiming at repay the old borrowing could conceal the
true condition of the debtor’s bank account balance, but it does not
4
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breach the express provisions of law and administrative regulations. In
the situation of using the new loan to repay the old borrowing, whether
the surety can be relieved from the suretyship liability depends upon
whether in both the new and old loan contracts there are sureties and
whether the sureties are the same person. The fifth situation is where the
surety loses his recourses in advance against the debtor’ s bankrupt prop-
erty. When the debtor is bankrupt, the probability at which the surety
bears the suretyship liability increases, and it could be also hard for the
surety to recover later. Under this situation, if the creditor neither de-
clares his principal claim against the bankrupt property, nor requests the
surety to perform his suretyship liability, the surety shall not be liable
any more to the part of the debt that the creditor could have been paid by
the bankrupt property. This is for the reason that after conclusion of the
bankrupt procedure the surety will not be able to exercise his recourses
against the bankrupt debtor.

Chapter 4 analyses legal liability resulted from an invalid suretyship
contract. When a suretyship contract is invalid, the surety does not bear
liability of suretyship, but according to the law, he should still be liable
to compensate for losses due to his fault. This is a kind of statutory lia-
bility based on negligence in making the contract. There are two reasons
for invalidity of a suretyship contract. One is invalidity of the principal
contract. Another is invalidity of the suretyship contract itself. The
surety’ s liability under these two situations may differ according to the
extent of his negligence. When the suretyship contract is invalid and a
person whose interest is affected claims compensation against the negli-
gent surety, this claim shall be subject to the prescription period, which
runs for two years commenced at expiration of the period of time for per-
formance of the principal debt.

Chapter 5 concentrates on liability resulted from special forms of
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suretyship. One of these forms is co-suretyship, which is basically con-
stituted by plural sureties and identical debt under the principal con-
tract. Co-suretyship is usually divided into proportional and joint and
severable. Due to the compatibility of this division with forms of surety-
ship contract, it can still be further divided. Sureties’ liability differs
greatly under different co-suretyship. A guarantee by a bank to supervise
and ensure the use of funds as agreed is not suretyship, but a kind of
non-typical contract. The bank shall be liable for compensation only to
the extent that it fails to perform its duty of supervision. Since the
debtor’ s non-performance is the main cause to bring about the liability
and the debtor is the ultimately liable person, the bank shall be entitled
to recover its compensation from the debtor after its compensation to the
creditor. Suretyship on payment of registered capital subscribed is anoth-
er form of special suretyship, which appears in response to the need of
our system of actual payment of the registered capital subscribed for the
domestic enterprises. When the debtor’s actual investment does not
reach the amount he has subscribed, or withdraw and transfer the inves-
ted capital illegally, the surety shall bear suretyship liability to a certain
extent. Suretyship insurance is a newly opened category of insurance in
recent years in our country. How its legal nature is to be defined influ-
ences application of relevant legal rules and liability. Suretyship insurance
is of auxiliary nature, but it is different from traditional suretyship, and
may be regarded as a kind of special suretyship. According to the surety-
ship insurance contract, the insurance company undertakes primarily sure-
tyship liability. When the contract of suretyship insurance is invalid, the
insurance company should according to law bear the liability for its fault in
making the contract. However, the provisions in many suretyship insur-
ance policies exempt the insurers’ liability under that situation. This is
obviously against the spirits of the doctrine of fault liability.
6
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