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Preface

Itis 30 years since Patrick Atiyah wrote the first edition of this book, and about 15
years since I had the honour of being asked to assume responsibility for its future.
When the first edition was published, Atiyah held a chair at the same institution to
which I now belong. It seems an appropriate time for reflection.

The Preface to the First Edition contains the following passage:

This book is put forward then in the hope that it may lead university teachers
to question the way in which tort syllabuses are drawn up... It is also put
forward in the hope that even students tied to existing syllabuses will find
something to arouse their interest in a more ‘relevant’ approach. It is put
forward finally as a book which raises a number of fundamental questions
about the legal system which require consideration if not answers from lawyers
and non-lawyers alike.

The book was intended as a contribution to legal education and to social debate. It
is probably true to say that the book has had more influence as a model for academic
legal research and writing than on legal education, which is still largely concerned
with the study of cases and statutes using analytical methods. This is inevitable so
long as a law degree constitutes the basic training for practising law as asolicitor or
advocate, and so long as an institutional distinction exists in legal education between
‘academic’ and ‘practical’ skills. This is not to say that analysis of legal rules is not
important — my view is quite the contrary. However, ‘the law’ is a huge and
enormously rich tapestry, of which legal doctrine is only one pordon. The more
pieces of the tapestry we study, and the more perspectives we adopt in doing so —
analytical, experimental, historical, anthropological, statistical, etc — the fuller our
appreciation of it will be.

So far as the social debate is concerned, the historical moment when the large
themes of this book had most chance of radically changing the way we, as a society,
deal with personal injuries and disability has passed — certainly for the foreseeable
future, and perhaps for ever. Why, then, not let the book quietly pass away too? The
answer is simple: the issues dealt with here are as important today as they were in
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1970, and an up-to-date and accessible discussion of them should continue to be
available for anyone who is interested.

The rules of tort liability for personal injury are quite stable. Even so, it has been
necessary to revise the chapters dealing with tort doctrine in a variety of ways. Also,
I have taken the opportunity in this edidon to rewrite much of the chapter on causation
in order to make it clearer and to reflect changes in my thinking about the topic.
Parts of Chapter 18 on the functions of compensation systems have been considerably
modified, especially the section dealing with compensation. The most fluid part of
tort law is that concerned with assessment of damages, and this is reflected in many
small modifications to Chapter 6 to deal, for instance, with the new legislation on
recoupment of social security benefits and the cost of NHS care.

Some topics covered in the book have witnessed radical change in the last 5 years.
The new disability discrimination regime is dealt with in Chapter 14 and the
‘modified tariff’ criminal injuries compensation scheme, which came into operation
in 1996, is described in Chapter 12. Social security is in a state of perpetual flux, and
since the last edition there have been significant developments affecting the disabled
(amongst others) in respect of both benefits and administration. More reforms were
announced in the 1998 Queen’s Speech, and the Welfare Reform and Pensions Bill
was published in February 1999. Relevant provisions are noted briefly at appropriate
places. The most sweeping changes of all have been (and continue to be) in the area
of court procedure and the financing of tort claims. Completely new civil procedure
rules for the High Court and the County Court come into operation in April 1999
at which point the term ‘plaintff’ will be superseded by the word ‘claimant’; legal
aid is to be replaced by a new system of litigation funding administered by the
Community Legal Services Commission, and in future, personal injury claims (other
than medical negligence claims) will be ineligible for public funding; the rules
governing conditional fee agreements have been changed to make them more
attractive to plaintiffs; and so on. This edition has been prepared on the cusp of
these various radical changes, and the treatment of them is inevitably provisional
and partial.

Since the preparation of the 5th edition, I have moved from Oxford to Canberra.
This has generated certain logistical problems. In overcoming them I have relied
greatly on the Internet supplemented by two visits to England, for which thanks are
due to the Australian National University. Professor Andrew Ashworth and Professor
Nick Wikeley were kind enough to answer some specific queries thoroughly and
prompdy. The team at Butterworths defeated the tyranny of distance with exemplary
courtesy and efficiency. I owe Professor Atiyah an enormous debt of gratitude for his
support and inspiraton over the years. As readers of the last pages of this edition will
realise, we do not see eye to eye on all matters; and this being the third edition which
T have prepared, there is now much in the book over which the original author has
had no control and for which he bears no responsibility. Nevertheless, the fundamental

message of this edition is the same as that of the first, and the major themes are
unchanged.

PFC
Canberra
February 1999
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