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Abstract

The standards of intellectual property rights mastered by devel-
oped countries have basically reached the goal of globalization. The
direct consequence of the globalization of the intellectual property laws
is the producing conflict between the intellectual property rights and
the human rights. Especially the World Trade Organization Agreement
on Trade — Related Aspects of Intellectual Property Rights ( TRIPs)
makes a direct impact on human rights. Actual or potential conflicts
existed between the implementation of the TRIPs Agreement and the
realization of economic, social and cultural rights. The international
society has paid more and more attention to this issue and is trying to
govern it.

This dissertation discusses two kinds of international regimes
through two categories: human rights and intellectual property rights.
Theoretically, it presents both horizontally and vertically. Vertically,
the dissertation shows the evolvement of globalization of intellectual
property laws by the historical description. Depending on R. Rober-
son’ s theory on culture development logic of globalization, it explores
the expansion of intellectual property rights in the process of globaliza-
tion. It also reviews how human rights develop under the condition of
globalization along the evolution track of human right instruments.
Horizontally, the dissertation researches the intersection of human
rights and intellectual property rights, and analyses the conflict and
coexistence on those two types of rights. By textual analysis on inter-

national conventions ( the 1948 Universal Declaration of Human
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Rights, International Covenant on Economic, Social and Cultural
Rights, and the World Trade Organization Agreement on Trade-Relat-
ed Aspects of Intellectual Property Rights), case analysis, ethical a-
nalysis and economic analysis, the dissertation explores the causes
and effects of the conflict between human rights and intellectual prop-
erty rights, and discusses the global governance on this issue. In the
end, the author tries to search for the human rights approach to the
global governance of intellectual property rights.

Chapter one is the introduction. It presents the objectives of the
research and methods. It includes research topics, main innovation,
research approaches, basic concepts, backgrounds, theoretical sup-
portive data and the framework.

Chapter two explores intellectual property rights as property rights
from the point of jurisprudence, ‘mainly the concept and nature of in-
tellectual property and reviews different theories on justification of in-
tellectual property rights. Firstly, the chapter analyses the nature and
characteristics of intellectual property rights from a new perspective so
as to put forward the basic views for analyzing the difference between
human rights and intellectual property rights and the impact of intellec-
tual property rights on the full enjoyment of human rights. Secondly,
the chapter analyses several typical legal philosophies of intellectual
property rights in the western countries and the main points of view on
the subject in China and demonstrates the property °nature’ of intel-
lectual property rights. The chapter comes to the conclusion that al-
though intellectual property rights is a * private right’ , it should serve
certain social and cultural purpose, and aim at the human right.

Chapter three elaborates the origin and development of law global-
ization of Intellectual Property Rights. Because the impact of Intellec-
tual Property Rights on human rights is the consequences for globaliza-
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tion of Intellectual Property Rights law, the chapter mainly discusses
the causes and effects of globalization of Intellectual Property. Rights
law. Firstly, it reviews briefly R. Roberson’s theory of globalization
and Santos’ s theory about two forms of law globalization. Secondly,
it focuses on the historical trail of globalization and the development of
international protection of IPRs, analyses the process of globalization
of IPRs law from Paris Convention for The Protection of Industrial
Property and Berne Convention for the Protection of Literary and Artis-
tic Works, to the World Trade Organization Agreement on Trade-Re-
lated Aspects of Intellectual Property Rights ( TRIPs). Anorganized
globalization of law was realized by WIPO, and the protection of IPRs
was standardized by TRIPs. The success of TRIPs is a paradigm of the
worldwide adoption of IPRs regime originated from developed countries
such as the United States of America through international conven-
tions. This is a form of globalized localism. And China, as a mem-
ber of WTO, in a sense, is an accepter of IPRs regime of developed
countries and has to implement relevant obligations. It represents a
form of localized globalism. Thirdly, it discusses the dynamics and
main theories on globalization of IPRs in internet era.

Chapter four discusses the intersection of intellectual property
rights and human rights, and oppugns the assertion that confirms ¢ in-
tellectual property rights belong to fundamental human rights’. First-
ly, the Chapter reviews a number of international documents on hu-
man rights and some Constitutions which states IPRs’ Clauses and hu-
man rights’ Clauses. Secondly, the chapter criticizes the main view-
points about *IP protection has long been recognized as a basic human
right’. Thirdly, the chapter analyses the intersection and difference
between intellectual property rights and human rights, and interprets

the nature of right enshrined in article 27 of The Universal Declaration
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of Human Rights in 1948 and article 15 (1) (c) of International
Covenant on Economic, Social and Cultural Rights in 1966. This
chapter objects to equating intellectual property rights with the human
rights recognized in article 27 of The Universal Declaration of Human
Rights in 1948 and article 15, paragraph 1 (c¢) of International Cov-
enant on Economic, Social and Cultural Rights in 1966. We should
discriminate the human rights to ‘intellectual property’ ( as rights to
culture) between °‘intellectual property rights’ (\as rights to proper-
ty).

Chapter five expounds the representation of conflicts between
IPRs and human rights, focusing on the impact of TRIPs on human
rights. It explores the concepts of rights and conflict of rights and re-
views relevant theories. Whereas actual or potential conflicts exist be-
tween the implementation of the TRIPs Agreement and the realization
of economic, social and cultural rights, the international society has
paid more and more attention to this condition and tries to govern it.
TRIPs agreement becomes the focus on conflicts between IPRs and hu-
man rights, the chapter mainly discusses the issue on TRIPs and hu-
man rights and put forward that it is imbalanced between the imple-
mentation of the TRIPs Agreement and the realization of human rights.

Chapter six analyzes the causes of the conflict between IPRs and
human rights. Firstly, the chapter explicates that the fundamental
cause is the conflict of interests which includes the conflict of interests
between intellectual product producers and consumers, intellectual
property owners ( especially MNC) and the public, developed coun-
tries and developing countries. Secondly, the clash is caused by the
growth of human rights and the expansion of IPRs under globalization.
On the one hand, human rights developed from national law to inter-

national law, and from civil and political rights to economic, social
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and cultural rights; on the other hand, the protection of IPRs contin-
ues to expand and strengthen, especially the *higher minimum crite-
rion’ made by TRIPs on the realization of human rights in developing
countries. Thirdly, the rights conflict is caused by the isolation be-
tween human rights regime and Intellectual Property Rights regime,
and the break of this isolation because of the globalization force. Last-
ly, the ambiguous recognition on human rights in international human
rights instruments gives rise to a potential clash and tension between
human rights and IPRs. Another conflict exists between °rigid law’
and soft law. There is an imbalance in the way international obliga-
tions are effectuated under TRIPs and human rights treaties.

Chapter seven illustrates the conflict between IPRs and the right
to health, IPRs and the right to the information freedom, IPRs and
traditional resource rights, which are three categories of IPRs’ clash
with human rights. The chapter depicts the international society how
to govern these issues. The international IPRs disputes and its impact
on the right to health, which restricts on the access to patented phar-
maceuticals in developing countries, has become one of central focu-
ses on global governance, as well as a challenge to human rights and
sustainable development. Traditional resource rights are a brand-new
concept, which clashes with IPRs. In human rights framework, tra-
ditional resource rights belong to ‘ people’ s rights’ which is one of
the third generation of human rights. The right to information freedom
is a right of access to information and a freedom of expression. The
tendency toward increasing legal protection of the commodification and
privatization of basic information which is essential to continued inno-
vation has impeded the generation of new knowledge. The chapter ex-
pounds a situation in the last ten years when there are conflict between

the development of IPRs and the realization of right to information free-
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